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LLOYD BRAZELL 


v» 


Docket No. KENT 81-4 6-D 


ISLAND CREEK COAL COMPANY 


DECISION 


This discrimination case arises under the Federal Mine Safety an 
Health Act of 1977, 30 U.S.C. § 801 ^ seq . (1976 & Supp, IV 1980) . 
administrative law judge concluded that Island Creek Coal Company had 
not discrirainatorily terminated Lloyd Brazell. 3 FMSRRC 1773 (July 1 
(ALJ). We affirm. 


Brazell began working for Island Creek in June 1970 and was prom 
to a management position in 1974. On May 30, 1980, the date of his 
termination, he was serving as a belt foreman. At the time that Braz 
was laid off the mine was reducing its work force, and several other 
managerial employees, and numerous rank-and-file miners, were also la 
off in connection with this cutback. 


Brazell filed a discrimination complaint with the Secretary of 
Labor pursuant to section 105(c)(2) of the Act. 30 U.S.C. § 815(c)(2 
The Secretary concluded that no discrimination had taken place. Braz 
then instituted this proceeding before the Commission pursuant to sec 
105(c)(3) of the Act. 30 U.S.C. § 815 (c)(3). 

Brazell describes numerous Incidents in which he was involved du 
the course of his employment by Island Creek. The administrative law 
thoroughly reviewed these incidents and concluded that Brazell had fa 
establish a priraa facie case of discrimination In every instance. We 
reviewed the record in light of the arguments presented by Brazell on 
and conclude that the judge*s factual findings are supported by subst 
evidence. 30 U.S.C. § 823(d) (2) (A) (li) (I) . We also conclude that ba 
on the evidence the judge correctly found that Brazell failed to esta 
a prima facie case of discrimination under section 105(c). 

In order to establish a prima facie case a miner must prove by a 
preponderance of the evidence that: (1) he engaged in protected acti'v 
and (2) the adverse action was motivated in any part by the protected 
activity. Secretary of Labor on behalf of David Pasula v. Consolidat 
Coal Co . , 2 FMSHRC 2786 (October 1980) , rev'd on other grounds sub nc 
Consolidation Coal Co . v. Marshall , 663 F,2d 1211 (3d Cir. 1981). Ma 
of the incidents described by Brazell were not the subject of safety 



Che first element of a prlma facie case of discrimination, Chat he eng 

in protected activity. 

Several other incidents related by Brazell could be viewed as involving 
protected activity, particularly his complaints about an improper splice, 
unsafe conduct by miners, and inadequate flrebosslng. However, Brazell has 
failed to establish by a preponderance of the evidence the second element of 
a priraa facie case, that his lay off was motivated in any part by these 

happenings. Although "direct evidence of motivation is rarely encountered" 
and, therefore, oftentimes "the only available evidence is indirect", \J 
sufficient indicia of discriminatory Intent have not been presented in this 
case for us to draw Inferences from the evidence different from those 
drawn by the judge. To the extent that the judge's decision weighed the 
sometimes conflicting testimony on Che facts in dispute, we find no persuasi 
reason to disturb the judge's findings. 2/ 


\i Secretary of Labor on behalf of Johnny N. Chacon v, Phelps Dodge Corp . , 

3 FMSHRC 2508, 2510 (Nov. 1981), reconsideration den ., 3 FMSHRC 2765 
(Dec. 1981), £et. for review filed , No. 81-2300, D.C. Cir,, Dec. 11, 

1981. 

y Brazell alternatively requests a remand to the administrative law judge 
for further evidence directed towards disproving the credibility of the 
mine superintendent who testified at the hearing in this case, The sole bas 
for this request is the fact that on July 6, 1981, a multi-count indictment 
was filed in federal district court charging a former MSHA official with 
several Instances of criminal misconduct. One of the counts alleges that 
the official Impeded an KSHA investigation concerning the mine herein involvi 
"by approving a Ventilation and Methane and Dust Control Plan submitted by 
Island Creek Coal Company when he well knew that citations for excessive dusi 
levels were in effect." United States v. Craft , No. CR 81-00009-Q(G) . W.D. 
Ky. 

We simply have no basis for Inferring from this allegation against, 
a former government official that the mine superintendent testified un- 
truthfully before the administrative law judge concerning the events herein 
at issue. No connection between the events at issue in this proceeding and 
the criminal charges has been demonstrated or a connection between the 
individuals involved. In our view a sufficient showing has not been made 
that a remand for additional evidence is warranted. 



In light of our conclusion that Brazell failed to prove that his L 
was in any part motivated by protected activity, we reject his argume 
that Island Creek's failure to rehire him constitutes Illegal discrim 
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SOUTHERN OHIO COAL COMPANY 


Docket No. VINC 79-227-P 


DECISION 


This penalty proceeding arises under the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. § 801 et seg. (1976 & Supp. IV 1980), and 
Involves two alleged violations of 30 C.F.R, § 75.200. }J The admini- 
strative law judge found that two violations of the standard had occurrec 
and assessed the maximum penalty of $10,000 for each violation. Southerr 
Ohio Coal Co . , 2 FMSHRC 350 (February 1980) (ALJ). Southern Ohio Coal 
Company (SOCCO) filed a petition for discretionary review of the judge's 
decision, which we granted in part. For the reasons that follow, we 
affirm the judge’s finding that the two violations occurred. We 
find, however, that lower penalties are warranted and we assess penalties 
totalling $10, 000. 

On Che day before the events at issue, miners employed by SOCCO 
encountered abnormal conditions while advancing the face in entry 15. 
There was excessive water and soft bottom, and several shuttle cars were 
damaged while the miners were trying to load coal. To circumvent the 
problems, the miners stopped advancing the face and tunneled back througl 


1^/ The cited standard provides in pertinent part: 

§ 75.200 Roof control programs and plans . 

[Statutory Provisions] 

Each operator shall undertake to carry out on a continuing 
basis a program to improve the roof control system of each coal 
mine and the means and measures to accomplish such system. The 
roof and ribs of all active underground roadways, travelways, and 
working places shall be supported or otherwise controlled adequately 
to protect persons from falls of the roof or ribs. A roof control 
plan and revisions thereof suitable to the roof conditions and 
mining syst.em of each coal mine and approved by the Secretary shall 
be adopted .... No person shall proceed beyond the last permanent 
support unless adequate temporary support is provided. 

'U Our review of the record convinces us that there Is substantial 
evidence to support the judge’s conclusions that there were two vio- 
lations of the Mine Act. As discussed 'further infra , however, in certaii 
respects we find the judge’s decision to be in need of modification. 
Thereforp. where necessarv we make fertual F^nr^fn<yfl. IK.C.r. 


Three temporary supports were then sec at the inby end of the unsupporte 
area. Three temporary supports were also set at the outby end of the 
area. Tr. II at 172, 174. Later that day during the 4:00 p.m. Co 
midnight shilc, Lonnie Darst, the section foreman, instructed James Six, 
a member of his crew, to remove the inby row of temporary supports with 
a loading machine. The supports were to be removed so that equipment 
could be brought in to load out coal from the sheared rib and to clean 
up the area. After giving the instructions to remove the temporary 
supports, Darst left Che area. Wlille under roof supported only by 
temporary supports, Six removed two of the inby temporary supports by 
hand. He was assisted by Johnny Lee Endlcott (a shuttle car operator 
and helper) who removed the third Inby support by hand. Six and 
Endicott then walked outby about 18 to 21 feet under unsupported roof to 
remove the outby supports. As Six and Endicott were removing these 
supports the roof fell, killing Six. 

The Mine Safety and Health Administration (MSHA) conducted an 
investigation and issued two citations to SOCCO alleging violations of 
30 C.F.R. § 75.200. Citation No. 279023 stated; 

The results of a coal mine faeal(lty) investigation revealed 
that two persons were inby permanent supports in the No. 15 entry 
of the section. The area of unsupported roof was 23 feet 9 inches 
in length by 17 feet 6 Inches wide. 

Citation No. 279024 stated: 

The investigation of a fatal accident revealed that the 
approved roof control plan was not being complied with because 
temporary roof supports were not being removed remotely or addi- 
tional temporary supports were not Installed so that workmen 
removing the supports remalnfed] in a safe area. The operator’s 
approved roof control plan requires that if it is necessary to 
remove temporary supports before permanent supports are installed, 
such supports shall be installed in such a manner that Che workman 
•removing the supports remains in a supported area. 

After a hearing the administrative law judge rendered a bench 
decision, which he later adopted and supplemented in a written decision. 
The judge concluded that the two alleged violations had occurred and 



negxxgeuue. ne concxuaea cnac a :?iu,uuu penainy was warrancea Lor ea 
violation. 

On review, SOCCO disputes the judge’s findings that it is liable 
for the violations, that "top management," its foreman, and the miners 
were negligent, and that the negligence of the foreman, as well as the 
rank-and-file miners, should be Imputed to it. 

Actions of the Foreman and the Miners 


The judge concluded that foreman Darst was negligent in supervlsi 
the miners involved In the accident. SOCCO argues that Darst was a sa 
foreman and that any negligent acts were committed by Six and Endlcott 
in direct contravention of company policy and Darst* s instructions. 
SOCCO also urges that it was unusual for miners to work under unsup- 
ported roof, and that because Six and Endlcott were safe and experlenc 
miners, Darst had properly determined that they did not need special 
attention. 

In deciding whether Darst was negligent, we look to whether Darst 
acted with the care required under the circumstances. We conclude tha 
he did not. V The evidence establishes that both Six and Endlcott ha 
been observed under unsupported roof on other occasions, and that Six 
had received two prior warnings for violations of roof control procedu 
Tr, at 94, 131, 136, 160; Tr. II at 77. The evidence also establishes 
that chronically bad, potentially dangerous roof conditions existed Ir 
the section where the accident occurred, and in the accident area on t 
day of the roof fall. Tr. at 56, 72, 87, 89-90, 105-106, 108, 111, 13 
139, 172-174, 177-178; Tr, II at 21, 23-24, 44-45, 82-83, 116-117. TV 
poor condition of the roof in the section should have caused the foren 
to pay particularly close attention to any activity occurring in the 
vicinity, in this instance the removal of temporary supports. Furthem 
Darst' a directions as to the removal of the jacks were, at best, 
Incomplete, In the dangerous situation confronting the miners that 
the foreman did not give specific instructions as to how to remove the 
jacks with a loader, and left the area while the work was in progress. 
Tr. II at 101, 107-109. Consequently, we conclude that the judge’s 
finding that Foreman Darst negligently supervised Six and Endlcott is 
supported by substantial evidence. 


SOCCO *s major premise is that the judge erroneously determined t\ 
Darst never instructed the miners to remove remotely the first row of 
temporary supports with the loader, and that this finding is inconsis* 
tent with other parts of his decision. We agree that the judge’s 
decision permits the inference that Darst did not give the loader 
instructions, and to the extent it does so Is wrong. The evidence is 
undisputed that Darst instructed Six to remove the jacks with the 
loader. This fact does not, however, resolve the ultimate issue of 


Both raiieu lu — 
other under hazardous conditions. Thus 
finding that both rank-and-file miners 


, substantial evidence supp 
acted in a negligent manner 


<;0CCQ*s Liability for the Miners* Violative Ac^ts 


Section 75.200 provides that ”[n]o person shall proceed beyon 
last permanent support unless adequate temporary support is provid 
There is no dispute that the miners violated this proscription. S 
approved roof control plan requires that temporary supports be rem 
removed. There also is no dispute chat Six and Endicoct did not d 
Although SOCCO does not dispute the facts underlying the violation 
contends chat Che miners' behavior was idiosyncratic and unpredict 
and, therefore, chat imputation of their violative acts to It is i 


It Is well-settled that under the Mine Act, an operator is li 
without fault for violations of Che Act and mandatory standards co 

by its employees. Allied Products Co , v. FMSHRC , F.2d , 

80-7935, 5th Clr. Unit B (Feb. 1, 1982); American Materials Corp ., 
FMSHRC 415 (March 1982); Kerr-McGee Corp ., 3 FMSHRC 2496 (November 
1981); El Paso Rock Quarries. Inc ., 3 FMSHRC 35 (January 1981). T 
we reject SOCCO' s argument that it is not liable for the violation 


Number of Violations 


The judge concluded chat the operator was liable for two viol 
of Che Nine Act. SOCCO asserts that it was charged twice with Che 
violation: "The required conduct was the same [i.e., persons shou 
work under unsupported roof); the alleged violations merged; and M 
should have been required Co elect Co proceed under one provision 
other for the single occurrence." SOCCO argues that the same evld 
supporting the allegation that the miners removed temporary suppox 
hand, rather chan remotely, demonstrates also chat these miners Cr 
and were working under unsupported roof. 4/ 


4/ SOCCO also challenges the judge’s conclusion that it was leg 
responsible for designing and enforcing a safety program to ensut 
compliance with the Mine Act. It Is clear that unde? the Mine Ac 
? «sponsible for maintaining a safe workplace. S. Rep 

..C ’t. Pr n977)i reprinted In Legislative H 

Bi^heX ederal Mine Safety and Health Act of 1077 at 606 (1978) ( 

IwTement a ssF t imposes no specific duty to design and 

with the mine ensures employees' perpetual con 

to determi The question properly before the judg 

S0CC0?rL?e?v °Pnrator was n 

See dlscusslL,\nL.''^ " occurrence of the viols 


separate violations. Cf. Peabody Coal Co .> 8 IBMA 121, 129 n. 2 (1977); 
Eastern Associated Coal Corp ., 1 IBMA 233, 236 (1972). Thus, we affirm 
Che judge's conclusion chat two violations occurred. 

Imputation of the foreman's and miners* negligence for penalty 
purposes 

Two distinct imputation principles are involved in this case: (1) 
as we have already discussed, the Imputation of the employees' acts to 
establish the operator's liability for violations; and (2) the impu- 
tation of the employees* negligent acts for penalty purposes. We have 
concluded that the Judge properly Imputed the miners* violative acts to 
the operator for purposes of liability. The remaining question is 
whether he properly imputed Che foreman* s and the miners' negligent acts 
to SOCCO for penalty purposes. 

Section llO(i) of the Act requires chat in assessing penalties 
the Commission must consider, among other things, "whether the operator 
was negligent," 30 U.S.C. § 820(i). We have previously held that 
"[s]lnce operators typically act In the mines only through such super- 
visory agents, consideration of a foreman’s actions is proper in 


5_/ The judge also concluded: "The record shows the section foreman's 
failure to supervise and monitor the remote recovery of the temporary 
supports [violated] the safety precautions set forth in 30 C.F.R. 

§ 75.200-14." He then specified the ways in which Darst purportedly 
violated 30 CFR § 75.200-14, and in each instance he found that Darst's 
failure to comply with the provisions was indicative of the foreman's 
and Cop management's negligence. The judge erred in using § 75.200-14 
as a benchmark for negligence. Sections 75.200-6 through 75.200-14 are 
criteria promulgated by the Secretary for the guidance of his District 
Managers in their approval of roof control plans. These sections do not 
impose a duty upon an operator. Rather, the duty is Imposed by the 
approved and adopted roof control plan, which may or may not contain 
provisions equivalent to the criteria. The judge's error is not 
prejudicial, however, because there is substantial evidence apart from 
this finding to support the findings of violations and SOCCO 's negligent 
Although the judge's primary conclusion was that the foreman and 
the miners were negligent, and that their negligence was imputable to 
SOCCO, he also concluded that the operator was Independently negligent. 
The record does not support the judge's Inferred findings that SOCCO 
failed to supervise its foremen adequately and that SOCCO "top 
management" decided to remove the coal, necessitating removal of the 
temporary supports. The error is not fnacerial, however, because, as 
discussed infra , the operator's negligence Is established by Chat of its 
foreman. 


Wliether che negligence of a rank-and-file miner may be imputed to 
an operator for penalty purposes has not yet been addressed. Congress 
imposed primary responsibility on operators for providing a safe work 
environment, although it noted chat the effort must be a joint one with 
miners. Legls . Hist , at 606. Congress further stated that the purpose 
of civil penalties is to ensure che operator’s compliance with che 
requirements of the Mine Act. Legis . Hist , at 628-629, 1347-1348. 
"Operators" include their agents, who are defined in section 3(e) of the 
Mine Act as "any person charged with responsibility for the operation of 
all or a part of a coal or other mine or the supervision of the miners 
In a coal or other mine." (Emphasis added.) 30 II.S.C. § 802(e). 
Furthermore, the legislative history of the 1969 Coal Act, from which 
the relevant provisions of the Mine Act were derived, stated that the 
provision for assessment of civil penalties is "necessary to place che 
responsibility for compliance with che Act and the regulations, as well 
as the liability for violations on those who control or supervise the 
operation of coal mines as well as on those who operate them." It 
declared further that agents of operators should include supervisors 
such as foremen. S. Rep. 91-411, 91sc Cong., Ist Sess. 39, 44 (1969); 
reprinted in Legislative History of the Federal Coal Mine Safety Act of 
1969 at 165, 170 (1975). The Senate Report on the Mine Act reiterated 
this view and added: "In short, the purpose of a civil penalty is to 
Induce chose officials responsible for che operacion of a mine to comply 
with the Act and its standards." Legis . Hist . at 628-629. Thus, where 
agencs are negligent, that negligence may be imputed to che operator for 
penalty purposes. 

As seen from the above review, the statutory language and the 
legislative history are not direcced at Imputing the negligence of rank- 
and-file miners to the operator for penalty purposes. Thus, we reverse 
che judge's holding chat the negligence of a rank-and-file non-superviso 
employee may be direccly imputed Co che operator for purposes of penalty 
assessment. However, where a rank-and-file employee has violated the 
Act, the operator’s supervision, training and disciplining of its 
employees must be examined to determine if the operator has taken 
reasonable steps to prevent the rank-and-file miner’s violative conduct. 
Nacco , supra , 3 FMSHRC at 850-851. We examine below the record evidence 
in this regard in the context of the proper penalty assessment. 


1_J In Nacco , we described che circumstances in which a foreman's 
negligence might not be considered to be the operator's for penalty 
assessment purposes: "Where ... an operator has taken reasonable steps 
to avoid a particular class of accident and che erring supervisor unfor- 
seeably exposes only himself to risk. It makes little enforcement sense 
to penalize the operator for ’negligence,"’ 3 FMSHRC at 850. The Nacco 
holding is inapplicable here because the foreman's negligence helped to 
expose miners, whose supervision was his responsibility, to danger. 



a.xgui- ui. uui uxauuouxuii LcgctLuxiig LiiipuLcii. xuii oi rnig.i.igence lui pcnaxcy 
purposes, the judge's penalty assessments are appropriate. Section 
llO(i) requires that in assessing a penalty the Commission consider the 
operator's history of previous violations, the appropriateness of the 
penalty to the size of the business, the effect on the operator's 
ability to continue In business, the operator's good faith in attempting 
to achieve rapid compliance, the gravity of the violation, and whether 
the operator was negligent. The parties stipulated as to the first four 
of these criteria, and the judge accepted their stipulations. Tr. at 
29-31. With respect to gravity, the judge found the violations were 
extremely serious, and we agree. 

We do not agree, however, with the judge's discussion of the negli- 
gence criterion and his assessment of maximum penalties in this case. 

We have held that the judge erred in directly imputing the rank-and-file 
miners’ negligence to SOCCO for penalty assessment purposes. As dis- 
cussed, the correct inquiry is to determine whether their violative 
conduct was attributable to an omission of the operator. In this 
regard, SOCCO presented evidence directed at establishing the adequacy 
of its safety programs. Tr. at 26, 63, Tr. TT, at 70-73, 161-162, 19^*, 
199-20A, 220. While there may be some question about the overall 
effectiveness of these programs (Tr. at 95; Tr. II at 115-116, 132, 165, 
167-169, 191-193, 219-220), the record does not support a finding that 
the safety programs contributed directly or indirectly to the violations 
at issue. Thus, we conclude that apart from t))e foreman's negligence, 
which has been established and is imputable to the operator, the evi- 
dence does not establish further negligence by SOCCO. 

Because the judge's assessment of maximum penalties for each viola- 
tion was in large part based on his conclusions that the rank-and-file 
miners' negligence was imputnbie to the operator and that the operator 
was independently negligent, conclusions that we have overturned, we 
must re-evaluate the penalties to be assessed. 

Through his special assessment procedures, the Secretary proposed 
that a penalty of $6,000 be assessed for the failure to remotely remove 
roof supports, and that a penalty of $A,000 be assessed for travelling 
and working under unsupported roof. Under the Act the Secretary is 
authorized to propose penalties for violations (30 U.S.C. § 815(a)), but 
in a contested case the responsibility for assessing penalties rests 
with the Commission. 30 U.S.C. § 820(i). Shamrock Coal Co ., 1 FMSUKC 
469 (June 1979), aff 'd , No. 79-3393, 6ch Cir. (March 9, 1981). Based 
on our independent review of the record and application of the statutory 
penalty criteria, we agree with the Secretary that penalties totalling 
$10,000 for the two violations are appropriate. However, unlike the 
Secretary, in the circumstances of this case we find no basis for 
assessing a higher penalty for the roof support removal violation than 
for the working under unsupported roof, violation. Rather, we find that, 
in light of the interrelation of the two violations, penalties of $5,000 



[Rjequire findings of face, conclusions of law, and supporting 
reasons in order to prevent arbitrary decisions and to permit 
meaningful review. As the D.C. Circuit has emphasized, these 
requirements "are not mere procedural niceties; they are 
essential to the effective review of administrative decisions." 
U.S.V. Pharmaceutical Corp . v. Sec'y of HEW , 466 F.2d 455, 462 
(1972), Our function is essentially one of review. See 30 
U.S.C. § 823 (d) .... Viithout findings of fact and some jus- 
tification for the conclusions reached by the judge, we cannot 
perform that function effectively. See Duane Smelser Roofing 
V. Marshal] . 617 F.2d 448, 449-450 (6th Cir. 1980); U.S.V . 
Pharmaceutical Corp ., supra ; UAW v. NLRB , 455 F.2d 1357, 1369- 
1370 (D.C. Cir. 1971); Anglo-Canadian Supply Co . v. F . M , C . , 

310 F.2d 606, 615-617 (9th Cir. 1962); K.W. Service Systems , 
Inc ., 235 N.L.R.B. Mo. 144, 99 L.R.R.M. 1281 1282 (1978). 

The Anaconda Co . . 3 FMSHRC 299-300 (February 1981). 

The judge's decision under review minimally complies with our rules 
and the APA. It contains findings of fact supporting the conclusion 


29 C.F.R. § 2700.65 states In pertinent part: 

(a) Form and content of the judge's decision . The judge shall 
make a decision that constitutes his final disposition of the 
proceedings. The decision shall be in writing and shall include 
findings of fact, conclusions of law, and the reasons or bases for 
them, on all the material issues of fact, law or discretion pre- 
sented by the record, and an order. If a decision Is announced 
orally from the bench, it shall be reduced to writing after the 
filing of the transcript..., 

5 U.S.C. § 557(c)(3) provides in part; 

All decisions , including initial, recommended, and tentative 
decisions are a part of the record and shall Include a statement of — 

(A) findings and conclusions, and the reasons or basis therefor , 
on all material issues of facts, law, or discretion presented 

on the record ; and 

(B) the appropriate rule, order, sanction, relief, or denial 
thereof. (Emphasis added.) 

5 U.S.C. § 557(c)(3) is applicable through § 105(cl) of the Mine Act, 30 
U.S.C. § 815(e), which provides for hearings in accordance with 5 
U.S.C. § 554. 




as aia cne aecisions in Anaconda , "cross tne line Crom cne tolerably 
terse to the intolerably mute.” 3 FMSHRC at 302. 

Conclusion 


Accordingly, we affirm the judge’s conclusion chat two violations 
of 30 C.F.R, § 75.200 occurred and assess penalties of $5,000 for each 
violation. 10/ 



:6semary M/ Collyer, Chd^irman 



review which were specifically directed toward Che appropriate penalty, 
precludes us from reviewing and reducing the penalty assessed by the judge 
in this case. 

Failure to grant review of a portion of a petition may bar considera- 
tion of the issues raised therein. 30 U.S.C. § 823(d) (2) (A) (iii) . However, 
in this case we do not reach the question. Here, among the issues which we 
did direct for review is the question of whether the judge correctly evaluat 
the operator’s negligence in relation to the violations found (see paragraph 
one and two of the operator's petition). 

The Act mandates determination of an operator’s negligence as a com- 
ponent in penalty assessments. 30 U.S.C. 820(i). Accordingly, we have 
reviewed the negligence issue raised by paragraphs one and two of the 
petition on review. We conclude that on the record before us the negli- 
gence that can be attributed to the operator is considerably less Chan 
suggested by the judge. Under these circumstances, it is appropriate for 
us to reduce the maximum penalties assessed by the judge. To not do so 
would afford the operator little relief in light of our findings regarding 


the violations here directly resulted in the death of miner James Six. 
But I dissent from my colleagues' reduction of the penalties imposed on 
this mine operator. 

The petition for discretionary review filed by the operator sought 
review of numerous questions. On some of these review was granted. 
However, review was sought but specifically denied on all issues involv- 
ing the amount of the penalty, and reducing the penalties in this case j 
thus proceduraLly improper* _2/ 

As a consequence of the Commission's denial of review of these issr 
neither the operator nor the Secretary, of course, briefed the Commissic 
on whether or not the penalties assessed were excessive. The operator's 
contentions in its petition for review were restricted to whether It was 
responsible for the violations, not the amount of the penalties assessec 
Nevertheless, the majority has determined that the penalties assessed b) 
the ALJ are excessive, and that "lower penalties are warranted." Page J 
supra . 


J^/Indced, fatalities as the result of roof falls from January 1 to June 
1982 have dramatically increased; ewenty-nine miners have died this yeai 
compared with nine deaths in 1981, and twelve deaths in 1980 for this s; 
time period. Daily Natality Report * U. S. Dept, of Labor , MSHA, June 4; 
1982 and June 4, 1980. 

^/More specifically, review was denied on the issues of: 


*'(3) Judge Kennedy's Decision and Order is contrary to 

law in that SOCCO was denied the due process of law 
by being ordered to pay a penalty $10,000 higher 
than the proposed assessments it would have been 
obligated to pay if it had not exercised its right 
to challenge the proposed penalties through the 
hearing process; 

(4) The following substantial questions of law, policy or 
discretion are involved In this matter: 

(a). IJhether an Administrative Law Judge can properly 

Increase and impose penalties to a total of $20,000 
"in order to deter further violations, to heighten 
top management's awareness of the need for meaning- 
ful supervision and sanctions to back up the mine 
safety laws, and to ensure, If possible, voluntary 
compliance with those laws;" Petition for Discre- 
tionary Review * page 2. 
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tview, whether or aot a petition for discretionary review has been filed, 
It the issue of the amount of penalty was not raised here by the Commissio 
i its own motion. As that section provides: "If a party's petition for 
.scretionary review has been granted, the Commission shall not raise or 
»nsider additional issues In such review proceedings except in compliance 
.th the requirements of this paragraph.*' 

Thus, the Commission did not grant review of any issue asserting 
tat the penalty amount was excessive — indeed denied review when such was 
)ught by SOCCO — nor did it raise this Issue sua sponte . Accordingly, the 
latute prohibits considering the issue of penalty excessiveness in this 
ivlew proceeding. 

Although one need not endorse every step of the penalty assessment 
'ocess taken by the judge below, my colleagues have failed to provide a 
)re reasoned analysis for reducing by fifty percent the penalties to be 
iposed. All statutory penalty assessment criteria (set forth in section 
.0(1) of the Act) were agreed to before the judge, except "negligence" 

\d "gravity." There is no disagreement with the judge's conclusion that 
:he violations were extremely serious," nor that this operator was neglige 

However, the majority seeks to sever the negligence criterion, not 
irsuant to tl\e statute — which incorporates no separation of the enumerated 
riteria to be considered in assessing penalties — but on the totally unsup- 
)rued assertion that the judge's penalty assessment "...was In large part 
ised on his conclusions that the rank and file miners' negligence was 
iputable to the operator and that the operator was independently negligent 
inclusions that we have overturned, (and) we must reevaluate the penalties 
> be assessed." Page 7, supra . 

The decision below, however, does not suggest, much less state, 
lat any dollar, percentage, or other numerical value is to be assigned 
) the "negligence", or any of the other criteria listed in section llO(i) 

: the Act. Notwithstanding this void, the majority would now embark 
)on the uncharted waters of independent penalty assessment. My colleagues 
ive thus determined that miner Six's death Is worth $5,000 for each 
Lolation, contrary to not only the evaluations of the Judge below, but 
lose of the Secretary and the MSIIA Office of Assessments as well, V Nor 
)es the majority herein cure what it views as the deficiencies in the 
)inion below by any independent assignment of numerical or other objective 
idicia to the Act's "negligence" criteria. No future guidance is therefoi 
jrnished for' either mine operators or the Secretary, and conclusorily 
tossing over the fifty percent penalty reductions may be superficially 
itractive, but falls short of being statutorily satisfactory or in accord 
Lth the Act. 


/The majority's disagreement with the quantum of negligence assigned to 

a nne hv fho litHoa fallc fri arlHr-oae hlio ^ n«on a rah -f 1 ^ of f-ho 


mark — and the Act — in noting that the purpose o£ penalties is deterrence 
and that the amount warranted for each violation was imposed for that re. 
Contrary to the majority's opinion herein, that at least is in accord wi 
the legislative history of the Act. Legis . Hist , at 603, 628-630. 

As the Senate Committee Report notes: 

" In overseeing the enforcement of the Coal Act the 
Committee has found that civil penalty assessments 
are generally too low , and when combined with the 
difficulties being encountered in collection of 
assessed penalties (to be discussed, infra), the 
effect of the current enforcement is to eliminate 
to a considerable extent, the inducement to comply 
with Che Act or the standards, which was the Intention 
of the civil penalty system." Lcgls . Hist , at 629, 

(Emphasis added). 

The majority's contradictory analysis is best summarized in its own 
words, as quoted in the Legislative History: 

"In short, the purpose of a civil penalty is to induce 
chose officials responsible for the operation of a 
mine to comply with the Act and its standards." 

Lesia . Hist , at 628-629. Page 6, supra . 

In addition to ignoring the procedural requirements of the Act by 
reviewing an issue denied review, and reducing the penalty assessed 
below by 50% founded upon no more than disagreement with the judge, 
the majority has further erred in reversing the judge's imputation of 
non-supervisory miner negligence to the operator for penalty purposes. <■ 

The question before the Commission is more properly framed as: 

"If an operator is responsible without fault for a 
violation, should it not also be responsible without 
fault for the penalty imposed for the violation?" 

It is well established that "...an operator is liable without fault 
for violations of the Act and mandatory standards committed by its emplc 
Page 4, supra , (and authorities cited). The statute does not shield the 
operator, nor* should we, from penalty assessment solely because no fault 
the operator may have been established. An operator acts only through 


There is no dispute concerning the imputation of negligence to the op 
for his agents or supervisory personnel, for penalty purposes. "Thus, 
agents are negligent, that negligence may be imputed to the operator for 
penalty purposes." Pa 2 e 6. suora. 



3UJ U.S. Zjy, 244 (1938), 


Here, both supervisory and non~supervisory miner negligence 
inquestionably occurred. To artificially allocate penalty dollars 
;or chat negligence between the operator and its rank and file miners 
jrovides a ready avenue for an operator to escape penalties and their 
Intended deterrent effect. The operator which structures its operations 
:o avoid supervisory responsibility will now be rewarded, Neither the 
resulting reduced penalty, nor this denied supervision, is in accord with 
:he intent of the Act, nor does this scheme accord with the mandatory 
Denalty assessment processes required by the Act. 

While one can perhaps conceive of a case in which the only negligence 
:ould be chat of the rank and file minor, this is not that case, and, as \ 
lave recently noted, examining claims "In a legal vacuum" is contrary to 
Commission precedent. Frederick G. Bradley v. Belva Coal Co . , 4 FMSHRC 98^ 
J87 (June 1982). The majority's dicta is particularly unfortunate in this 
:ase, given its unprecedented independent excursion Into penalty assessmer 

The majority has apparently read the legislative history as silent 
^^lth regard to the imputation of the negligence of rank and file miners 
:o the operator for penalty purposes, and leaped from that reading to 
:he assumption that Congress did not therefore intend to include in 
Jenalty calculations any negligence of the operator's rank and file 
niners . 

However, providing a means for the avoidance or drastic reduction of 
penalties is clearly to undercut compliance, more particularly in this cas 
Ln which there Is no question of the presence of negligence admittedly 
assignable to the operator. This operator Is therefore not without 
cesponslbillty for the violative actions of its rank and file miners, to 
^hlch it has confessed. _5/ 

Examination, as the majority suggests, (page 6, supra ) , of this oper? 
'supervision, training, and disciplining of its employees", reveals that t 
judge below found substantial evidence that this operator’s "safety progri 
contributed to the violations. The majority not only ignores that evident 
and cites none to the contrary, but admits that "...there may be some 
question about the overall effectiveness of these programs." Page 7, 

Cr. II at 196. 

As to this operator's disciplining its miner-employees for misconduci 
Ln performing* their assigned duties in violation of the Act — and although 
the decision of the judge below is silent — the majority refers to Miner 
Six's having received "...two prior warnings for violations of roof 
control procedures," While Six had received "two unsafe practice reports,' 


Tr. II at 163-164. 


Miner Endlcoct had never been warned or otherwise disciplined 
for working under unsupported roof, although the operator had observed 
both Endicott and Six working under such roof on "other occasions." 

Page 3, supra . Tr. I at 94, 151, 160; Tr. II at 77-78. Even more shock- 
ingly, neither Miner Endicott nor Foreman Darst received any unsatis- 
factory slips, much less .warnings, for their action at the time of 
the violations which here resulted in the death of Miner Six. Tr. I at 
151; Tr. 11 at 132. To ignore roof control violations, as did this 
operator, is to invite precisely the sort of disaster which ensued. 6^/ 

Operator witness Darst, the foreman in charge of these miners, 
testified that he had never issued written warnings or taken any miners 
to the superintendent for "reckless" behavior. l_l Tr. II at 115-116. 

On direct examination this operator named those actually disciplined for 
safety violations; neither the miners here involved nor their supervisor 
were ever so disciplined. Tr. II at 162, 165-168. Indeed, Mine Superinten 
Roberts made "a conscious decision in this case not to take any dlsciplinar 
action." Tr, II at 168-169. In response to the judge's questioning, 
Superintendent Roberts agreed that he "didn’t consider that what occurred o 
May 5ch, 1978 as officially serious as to warrant any disciplinary action 
with the miners involved." Tr. II at 165. 

This operator's supervisory deficiencies are also amply reflected by 
this record. Although there was an approved safety training program, 
as required by the Act (Tr, I at 26), the record fails to reveal any 
Instruction of either miners Endicott or Six, notwithstanding the latter's 
previously known performance deficiencies. 


hj this operator also stipulated to an admitted fifty-one violations of 
mandatory standard 30 CFR 75.200 between May 1976 and May 1978. Tr.i at 29. 
7^/Foreman Darst testified that while he had supervised miners he considered 
to be reckless, "what I call reckless is if he's running a piece of machine 
and he don’t take care of it." Tr. II at 115. 

^/As to instructions to Miner Six to perform the work that killed him, Fore 
Darst responded to the judge’s questioning: (Tr. II at 109). 

Q.91 Is that the only jack that you Intended to have him 
knock out? 

A. Yes. 

Q.92 Is that what you told him? 

A. No, I just told him to knock the jacks out with a loader. 

I didn’t specify on certain jacks. 



there be multiple deaths to warrant imposition of the full penalties 
provided for by the Act? 

I therefore dissent to the reduction of the penalties imposed. 


A. E. Lawson, Commissioner 
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WHITLEY DEVELOPMENT CORPORATION 


DECISION 


This discrimination case raises several issues under section 
105(c)(1) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 

§ 801 et seq . (Supp. IV 1980). These issues include whether an operator 
violates section 105(c)(1) by Interfering with a miner's exercise of a 
protected right through coercive interrogation and harassment, and 
whether an operator violates that section by discharging a miner on the 
suspicion or belief that he has exercised a protected right, when in 
fact the miner has not. The judge answered both these questions in the 
affirmative in this case, and for the reasons that follow we affirm his 
decision. 1/ Wc remand, however, for the limited purpose of allowing 
the parties to present arguments and additional evidence concerning the 
proper amount of back pay to be awarded the discriminatee. 


I. 


Ellas Moses filed a discrimination complaint alleging that Whitley 
Development Corporation ("Whitley") violated section 105(c)(1) of the 
Mine Act by firing him because it believed he liad reported an accident 
at Whitley's mine to the Mine Safety and Health Administration. Ij The 
administrative law judge Issued a decision concluding that Whitley had 
unlawfully interrogated and harassed Moses as to whether he reported the 
accident and that it had unlawfully discharged him because it suspected 
he had reported the accident, even though he had not. The judge 
awarded Moses various forms of relief Including reinstatement with back 
pay. We granted Whitley's petition for discretionary review of the 
judge's decision. 


1/ The judge's decision is reported at 3 FMSHRC 746 (March 1981). 

2/ Moses filed his discrimination complaint under section 105(c)(3) of 
the Mine Act since the Secretary of Labor, after investigating Moses' 
charges, declined to file a complaint on his behalf. 

V The judge also found that even if Whitley had not discharged Moses, 
it had nonetheless violated section 105(c)(1) because it failed to 
retain or rehire Moses solely because he had filed a discrimination 
complaint. Because we agree Moses was in fact Illegally discharged, we 
find it unnecessary to review this alternative holding. 



inspected the Whitley mines, also askea wnice to nire wcixuc 

testified that he decided to give Moses a job because he felt "pres- 
sured" into taking him on, and hired him without checking his ability to 
operate a bulldozer. 3 FMSHRC at 748, 761; Tr, 242-44. 4/ Moses started 
to work for Whitley on May 9, 1979. 

On June 19, 1979, a bulldozer overturned at the mine where Moses 
was working. Although Moses did not see the accident, he was told about 
it by his foreman, Richard McClure. The next day, MSHA Inspectors, 
including Moses' brother-in-law, arrived by helicopter to investigate 
the site. V After they had left, McClure asked Moses "if he was the 
one that called the federal inspectors on that accident." 3 FMSHRC at 
748-49; Tr. 187. 6/ Moses replied he had not. Despite Hoses' denial, 


V The judge found that Moses was hired, in part, because of the 
pressure placed upon Pascual WTiite by Moses’ brother-in-law, the MSHA 
inspector. 3 FMSHRC at 733, 761. (Substantial evidence supports the 
judge's rejection of Whitley's suggestion that this pressure was the 
only reason Moses was hired. Id.) We endorse Che judge's conclusion 
that it was "improper" for the brother-in-law, an MSHA inspector, to ask 
Wliitley's owner to hire Moses. Id. at 756. While Whitley expresses 
general criticism of this Incident (Br. at 3), it advances no claim that 
it was legally prejudiced in the present case by any impropriety committed 
by the MSHA inspector in question prior to the operative events and 
proceedings herein. 

y White testified that he was aware that he could request inspection 
by someone other than Moses' brother-in-law if he feared biased in- 
spection. 3 F>tSHRC at 761; Tr. 260. MSHA supervisory inspector Kenneth 
Howard, the brother-in-law's supervisor, also testified: 

[Ijt's not our practice to send an inspector to in- 
spect a job where a member of his family is working. 

If l‘d known ... Noses was present at the time ... 
and that they were related(,l I wouldn't have had 
(Noses' brother-in-law] sent out there. Permissive- 
ness (in the inspection under such circumstances] is 
a logical assumption to make. 

3 FMSHRC at 751; Tr. 124. 

y Section 103(g)(1) of the Mine Act grants miners the right to obtain 
an immediate inspection by MSHA if they believe a violation of the Act 
or of a mandatory health or safety standard has occurred, or if they 
believe an imminent danger exists. It also prohibits MSHA from re- 
vealing the name of the miner requesting the Inspection. The section 
states in part: 

Whenever a representative of the miners or a miner 
in the case of a coal or other mine where there Is 
no such representative has reasonable grounds to 


(footnote 6 continued) 



the repairs were still in progress, Moses and his wife drove to Whitley 
repair shop to pick up his paycheck. Moses went inside and met with 
White. There were conflicting versions of the heated conversation that 
followed and the judge credited Moses* account over that of White. 3 
FMSHRC at 749-50, 756-57. Moses testified that he and Wiite argued ove 
whether he had called Che Inspectors, that he cold Wliite he had not, an 
that he would make White prove he had. According to jMoses, at the end 
of the argument White threatened to fire him. Moses* wife, who over- 
heard the argument, corroborated Moses* story. 

Moses drove that nigliC to the home of HSHA supervisory Inspector 
Kenneth Howard. He told Howard he had been accused of reporting the 
bulldozer accident and asked Howard to "clear'* his name. Howard agreed 
to go to the mine the next morning and inform \'7hlte that the accident 
had not been reported by Moses, but rather by a woman whose name had to 
be kept confidential. 


footnote 6 cont'd. 

believe that a violation of this Act or a mandatory 
health or safety standard exists, or an imminent 
danger exists, sucii miner or representative shall 
have a right to obtain an immediate inspection by 
giving notice to the Secretary or his authorized 
representative of such violation or danger. Any 
such notice shall be reduced to writing, signed by 
the representative of the miners or by the miner, 
and a copy shall be provided the operator or his 
agent no later than at the time of inspection, 
except that the operator or his agent shall be 
notified forthwith if the complaint indicates that 
an imminent danger exists. The name of the person 
giving such notice and the names of individual 
miners referred to therein shall not appear in such 
copy or notification. 

]_! Concerning the two subsequent conversations after McClurG*s initio 
questioning, Moses stated that McClure first said to him, in front of 
others, "He called an inspector on us. He called his brother-in-law." 
Tt. 63. Moses also testified that after the bulldozer driver who was 
involved in the accident returned to work, McClure said, in front of tl 
driver, "Oh, he’s happy. He called his brother-in-law inspector." The 
driver responded, "You mean they was out here?" And McClure replied, 
"Oh yeah, they come out." Moses testified that at this point, he 
stated: "I don't want to hear it anymore. I'm going to make you prove 

it." Tr. 64. The judge credited Moses' testimony. 3 FMSHRC at 756. 


fanities ensued. McClure testified that he said if Moses was not going 
to work, it would be better for Moses to get in his truck and "go on to 
the house." 3 FMSHRC at 750, 754; Tr. 236. Moses took this to mean he 
was fired. 

Later that same morning, Inspector Howard arrived at the mine. 

White was not there, so Howard talked to McClure. Howard explained that 
Moses had been to see him the night before and feared he would be dis- 
charged because of suspicions he had asked MSHA to investigate the 
accident. Howard assured McClure that the accident had not been reported 
by Moses. McClure told Howard he had already fired Moses that morning. 

3 FMSHRC at 751, 754; Tr. 117. 

Moses thereafter filed a discrimination complaint with MSHA. 

Before the hulldoaers were repaired, Whitley received a copy of the 
complaint pursuant to section 105(c)(2) of the Mine Act, After the 
bulldozer repairs were completed, Moses was not recalled to work. 


II. 


The first issue to which we turn is whether Whitley coercively 
Interrogated and harassed Moses concerning the reporting of the accident 
and, if so, whether its actions violated section 105(c)(1) of the Act. 

The underlying question is whether such interrogation and harassment may 
ever constitute a violation of section 105(c)(1). 

Section 105(c)(1) states that "no person shall discharge or in any 
manner discriminate against ... or o therwise interfere with the exercise 
of the statutory rights of any miner." (Emphasis added.) We have 
previously noted the high priority Congress placed upon Che unencumbered 
exercise of rights granted miners under the Mine Act, David Pasula v. 
Consolidation Coal Company , 2 FMSHRC 2786, 2790 (October 1980), rev'd 
on o ther grounds sub nom . Consolidation Coal Co . v. Marshall , 663 F.2d 
1211 (3d Cir. 1981). As we concluded in Pasula , Congress viewed the 
free exercise of miners’ rights as "essential to the achievement of safe 
and healthful mines." 2 FMSHRC at 2790. Furthermore, it is clear that 
section 105(c)(1) was intended to encourage miner participation in 
enforcement of the Mine Act by protecting them against "not only the 
common forms of discrimination, such as discharge, suspension, demotion 

but also against the more subtle forms of interference, such as 
promises of benefit or threats of reprisal." S. Rep. 95-191, 95th 
Cong., 1st Sess. 36 (1977) ["S. Rep."j, reprinted in Senate Subcommittee 
on Labor, Committee on Human Resources, 95th Cong., 2d Sess., Legislative 
History of the Federal Mine Safety and Health Act of 1977 , at 624 (1978) 

[ "Legis . Hist . " ] . 

We find that among the "more subtle forms of interference" are 
coercive interrogation and harassment over the exercise of protected 
rights. A natural result of such practices may be to instill in the 


t>t:cLxua xvj-» ui une nxne i\ct. o/ 


This brings us tio McClure's conversations with Moses. The judge 
findings with respect to the coercive nature of McClure's interrogatj 
of Moses and of McClure's comments concerning him are supported by 
substantial evidence and to the extent that these findings are credi- 
bility resolutions, will not be disturbed on review. Under section 
103(g)(1) of the Act, Moses had the right to request an inspection ar 
to do so anonymously. The persistence with which the subject of his 
supposed reporting of the bulldozer accident was raised and the accu- 
satory manner in which it was done could logically result in a fear c 
reprisal and a reluctance to exercise the right in the future. These 
conversations thus constituted prohibited interference under section 
105(c)(1). We address below, as part of our analysis of the dischar^ 
issue, the question of whether Moses' lack of actual protected activ: 
automatically precludes a finding of Interference or discrimination, 
we explain below, we conclude that it does not, 

III. 

With regard to the issue of whether Whitley violated section 
105(c)(1) by discharging Moses on the suspicion he had reported the 
accident, we first must determine whether Moses was in fact fired. / 
a threshold argument, VThitley assorts tl\ac he was not, contending ths 
he voluntarily quit after refusing alternative employment. Wc concli 
however, that substantial evidence supports the judge's finding that 
Moses was discharged. 

During the crucial discussion on July 3, 1979, McClure told Mosc 
to "go on to the house." This term, the judge found, was commonly \ii 
in the coal fields as a synonym for discharge. 3 FMSHRC at 754. The 
judge's finding Is supported by the testimony by Wlilte IrLmself. Tr. 
265. The judge also found that Inspector Howard stated that McClure 
told him later the same morning that Moses had been fired. IcI. at 7[ 
754. The judge credited Howard's testimony, and we see no reason to 
disturb his finding. Finally, the judge deemed It significant that 
McClure failed to tell Howard that Moses had not been discharged wher 
Howard explained to McClure that Moses could file a discrimination 
complaint over his dismissal. Id. at 754. We agree with the judge t 
if McClure had been misunderstood by Moses, surely McClure would have 
explained to Howard at chat point that he had not fired Moses. 


This is not to say that an operator may never question or commer 
upon a miner's exercise of a protected right. Such question or comme 
may be Innocuous or even necessary to address a safety or health prol 
and, therefore, would not amount to coercive interrogation or harass- 
ment. Whether an operator’s actions are proscribed by the Mine Act r 
be determined by what is said and done, and by the circumstances 


[the] Act. ' While a literal interpretation of this provision might 

require the actual or attempted exercise of a right before the pro- 

tection of section 105 comes into play, we reject such a reading for two 
reasons. First, such an interpretation would frustrate Congressional 
intent that miners fully exercise their rights as participants in the 
enforcement of the Mine Act. Second, that approach would also wrongly 
fail to redress or deter situations where an operator, with the intent 
of frustrating protected activity, takes adverse action against an 
innocent miner. 

Section 105(c) (1) was intended to "be construed expansively to 
assure tliat miners will not be inhibited In any way in exercising any 

rights afforded by the [Act)." S. Rep. at 36, Legis. Hist, at 62A 

(emphasis added). Miners would be less likely to exercise their 
rights if no remedy existed for discriminatory action based on an 
operator's mistaken belief that a miner had exercised a protected 
right. Indeed, the adverse effect of such action might be even more 
debilitating than discrimination over actual protected activity. In 
such instances, employees could reasonably fear that they might be 
treated adversely on the basis of suspicion alone, and thus would seek 
to avoid even the appearance of asserting their rights. The same 
reasoning applies with regard to the various forms of interference such 
as coercive interrogation and harassment previously discussed In this 
decision. An equally important consideration is chat an affected 
miner suffers as much by mistake as he would if he were discriminated 
against because he had actually engaged in protected activity. We 
conclude that discrimination based upon a suspicion or belief chat a 
miner has engaged in protected activity, even though, in fact, he has 
not, is proscribed by section 105(c)(1). 

We now examine the evidence surrounding Moses’ termination. In 
Pasula , supr a , we set forth an analytical framework for deciding dis- 
crimination cases. We concluded that the complainant establishes a 
prime facie case of a violation of section 105(c)(1) if he proves by a 
preponderance of the evidence that (1) he engaged in protected activity, 
and (2) chat the adverse action was motivated in any part by the pro- 
tected activity. 2 FTISHRC at 2799. We also held that an operator may 
respond by either rebutting the prima facie case or if it cannot rebut, 
by showing in defense that even if part of its motive were unlawful, 

(1) it was also motivated by the miner's unprotected activities, and 

(2) would have taken the adverse action in any event for the unprotected 
activities alone. 1^. at 2800. Sec al so Robin ette v. United Castle 
Coal Co. , 3 FMSHRC 803, 818 n. 20 (April ’l981) A similar, but modified 
framework is appropriate for resolving allegations of discrimination for 
the suspected exercise of a statutory right. In such cases, the com- 
plainant establishes a prima facie case by proving that (1) the operator 
suspected that he had engaged in protected activity, and (2) the adverse 
action was motivated in any part by such suspicion. The operator may, 
of course, still successfully rebut or further defend along the lines 


The judge found that White was vei'y "sensitive" to what he regarde 
as MSHA influence on his operation, and consequently "resented the 
reporting of [the] accident" and was very concerned to discover who hac 
reported it. 3 FMSHRC at 753. The judge also credited Moses* wlfe*s 
testimony that during the July 2d conversation \-/hite told Moses "You 
don't work for them damn inspectors. I write your checks." 3 F>iSHRC a 
749, 757; Tr. 170. This testimony is significant because it tends to 
corroborate Moses* statement that during their discussion about calling 
the inspector, White said "You go get [your brother-in-law, the inspect 
and ... you'll not work here any more." Tr, 69. Finally, on July 3d, 
the day of the firing, McClure’s and Moses' argument, at least in part, 
involved who had called MSllA. This evidence supports the conclusion 
that Moses lost his job, at least in part, because of Whitley's belief 
that Moses had engaged in a protected communication with MSHA. Thus, v 
conclude that Moses established a prlma facie case of discrimination. 

We must next examine whether Wliitley nevertheless would have dis- 
charged Moses for certain unprotected activities alone that it asserts 
were the cause of his departure. Whitley argues that Moses repeatedly 
failed to discharge his duties competently, and also used bad language 
toward McClure and White. The evidence, however, does not support a 
successful defense against the prime facie case. 

Concerning the company's allegations of Moses' Inept performance a 
a bulldozer driver, James Davis, who was in charge of servicing the 
bulldozers, stated that the breakdowns In the equipment were "about the 
same" after Moses came to work as they were before. Tr. 138, Davis 
testified that he had watched Moses operate a bulldozer every day Moses 
worked, and had never seen him misuse the equipment, Tr. 131. When 
asked if Moses possessed the skill of other operators, Davis said he ha 
seen better bulldozer operators but he had also seen worse. Tr. 137. 
Bobby Durham, who also worked with Moses, concurred in Davis* assess- 
ment. Tr. 153-54. This evidence undercuts the company*s claim that 
Moses was irresponsible with the equipment. Further, Whitley failed tc 
present any evidence as to what its usual practices and policies were 
with respect to bad operators of equipment. As we have noted, evidence 
of practices and policies consistent with the adverse action taken may 
be persuasive support of an operator's defense of justifiable cause. 
Bradley v. Belva Coal Co ., 4 FMSHRC 982, 993 (June 1982). We have 
previously emphasized that it is not our role to concern ourselves with 
the general wisdom or fairness of an operator's decision to take an 
adverse action. See Belva Coal , supra , 4 FMSHRC at 993-94; Chacon v. 
Phelps Dodge Corp ., 3 FMSHRC 2508, 2516-17 (November 1981), pet, for 
review filed . No. 81-2300, D.C. Clr., December 11, 1981. However, In 
this case, we find Whitley's evidence regarding Moses' allegedly poor 
performance to be so weak that this defense seems virtually pretextual, 
and we therefore agree with the judge (3 FMSHRC at 760) that Whitley 


must have known what sort or person he was hiring ... in ly/y, ana 
that therefore the record failed to support a finding Moses would have 
been discharged for chose reasons alone in any event. 3 FMSHRC at 761. 
Unlike the contention that Moses was an unskilled buildozer operator, 
the record reveals Moses* use of bad language (Tr. 12, 70, 190, 206, 

236), and also shows his "bad attitude,” at least in the eyes of White. 
Tr. 260. \*JhiCley argues that its justification cannot be dismissed on 
the basis of speculation that White knew what Moses’ personality was 
like merely because Moses had worked for him 9 years before. If this 
were all that supported the judge's conclusion, wo might well agree. 
There is nothing in the record to indicate what Moses' work habits and 
relationships were when he was previously employed. However, Whitley 
presented no evidence showing that prior to White's and McClure's angry 
reactions over Moses' supposed reporting of the accident they were 
concerned enough with Moses to fire him for those reasons. Indeed, as 
the judge correctly noted, much of the language and improper attitude 
arose in response to Whitley's unlawful and provocative attempts to 
determine if Moses had called the Inspectors. 3 FMSHRC at 761. We thus 
conclude chat Whitley has not proven that it would have fired Moses for 
his language and attitude alone. In sura, we affirm the judge's con- 
clusion Whitley violated section 105(c)(1) when it fired Moses on the 
belief that he had exercised a protected right. 


IV. 


The final issue concerns back pay. In his notice of hearing, the 
judge advised the parties of his intent to render an oral decision at 
the close of the evidence which would later be reduced to writing. At 
the close of the hearing, however, the judge did not render a bench 
decision, but rather requested that additional evidence be submitted, 
including Moses' payroll record. Meither party had introduced any 
evidence concerning back pay at the hearing. After Whitley sent the 
judge a copy of Moses' payroll sheet (marked Exhibit "H"), the judge 
issued his written decision. The judge ordered, among other things, 
that Whitley reinstate Moses and pay him back wages on the basis of a 
40-hour week. 


In an attempt to establish Moses' abuse of equipment, Whitley sub- 
mitted numerous repair bills for its equipment. Noses was not the only 
person to operate the bulldozers, and there was no evidence connecting 
Moses to any of the repairs which were paid for during and after the 
time Moses was employed by Whitley in 1979, Although IThltley argues 
that the judge improperly interpreted the bills in a variety of ways, 
the bills are but one item leading to the judge's conclusion that Moses' 
allegedly poor performance would not have led to his discharge. Other 
evidence supports his findings, so that Wtiitley's justifications fail 
regardless of consideration of the bills. 



mitted Che payroll sheet. 


We find no fault in general with the decisional process adopted by 
the judge. The judge's intent to issue a decision from the bench at the 
hearing's close was not an ironclad guarantee. The dynamics of trial 
often reveal complicated issues requiring further contemplation. More- 
over, section 113(d)(1) of the Act requires a judge to make a decision 
constituting a "final disposition of proceedings," and Commission Rule 
65(a) states that the judge’s final disposition of the proceedings 
"shall be in writing." 29 C.F.R. § 2700.65(a). We have previously held 
that a bench decision is not a "final disposition" until it is written. 
Cap i tol Aggregates, Inc ., 2 FMSHRC 1040, 10^1 (May 1980). Thus, even 
had the judge Issued his intended oral decision, it could have been 
subject to revision by the judge. Moreover, a claimant's failure to 
present evidence as to back pay is not tantamount to abandoning a claim, 
and, unless there are compelling reasons to the contrary, relief should 
nonetheless be awarded. Bobby Gooslln v. Kentuc k y Carbon Corp., 4 
FMSHRC 1, 2-3 (January 1982). 

The record in this case was left open at the close of the hearing 
for the submission of additional evidence regarding back pay. Whitley 
submitted the information requested and, indeed, offered more. 10/ 

Under these circumstances, wc perceive no abuse of due process. Nor do 
we believe, strictly speaking, that UTiitley was denied an opportunity to 
present argument concerning the payroll data it submitted or to adduce 
further evidence with respect to the issue. Certainly no action by the 
Judge foreclosed such a submission. Also, Whitley did not, as it might 
have done, present an interpretive analysis with its data; nor did it, 
as it should have done, indicate to the judge or to Moses that it had 
additional evidence it wished to submit. In silence and inaction, 
Whitley came close to waiving whatever objections it might have had. 

Yet we recognize that it may have been difficult for the parties 
to know how to proceed with regard to back pay. Although the judge 
stated in his notice of hearing that the issues to be tried were 
"whether [Moses] was discharged in violation of section 105(c)(1) of the 
Act so as to entitle him to ... relief ... including reinstatement ... 
with back pay and other benefits," he did not spell out for the parties 
the procedural course he wished to take with regard to the back pay 
issue. While the Judge was not compelled to do so, under the circum- 
stances of this case both parties might well have benefited from a 
detailed explanation of the procedures to be followed. Therefore, in 


10/ In a letter accompanying the payroll data, Whitley's attorney 
stated to the judge: "If after inspecting the enclosed documents you 
require any further information regarding this matter I will be most 
happy to provide whatever you desire." 



the payroll data already submitted, and the proper number of hours per 
week upon which to compute back pay. The parties may also submit evidence 
if any, with respect to any actual interim earnings of Moses since 
July 3, 1979. 


For the foregoing reasons, we affirm the judge’s conclusions that 
Whitley violated section 105(c)(1) of the Mine Act, and we remand for 
the expedited reconsideration of back pay issues. 
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DECISION 


This case arose under the Federal Coal Mine Health and Safety Act 
of 1969, 30 U.S.C. § 801 (1976) (amended 1977)('’the Coal Act"). 

The issue is whether the administrative law judge erred in concluding 
that 30 C.F.R. § 75.1405 does not apply to certain mine haulage equip- 
ment that travels both on and off tracks. For the reasons that follow, 
we reverse the judge's decision. 

The standard at issue essentially reiterates section 314(f) of the 
Coal Act and provides J 

All haulage equipment acquired by an operator of a coal mine 
on or after March 30, 1971, shall be equipped with automatic 
couplers which couple by impact and uncouple without the 
necessity of persons going between the ends of such equipment. 
All haulage equipment without automatic couplers In use in a 
mine on March 30, 1970, shall also be so equipped within 4 
years after March 30, 1970. 


1 / On March 8, 1978, this case was pending on appeal before the 
Department of Interior's Board of Mine Operations Appeals ("the Board"). 
Accordingly, It is before the Commission for disposition, 30 U.S.C. 

§ 961 (Supp. IV 1980). The Mine Safety and Health Administration 
(MSHA) has been substituted in the caption for its predecessor agency, 
the Mining Enforcement and Safety Administration (MESA). 

In this case review was sought of an unabated notice of violation. 
For the reasons* stated in our decision in Eastern Associated Coal Corp ., 
4 FMSHRC 835 (May 1982), we will review the merits of the notice at this 
time. 


regularly coupled and uncoupled (emphasis added) , 


The six notices of violation at issue allege that the operators (all 
subsidiaries of the North American Coal Company at the time the notice 
were issued) failed to equip “rubber-rail" mine cars with automatic 
couplers. The issue is whether the standard applies to “rubber-rai 
equipment . 

This case has an involved procedural history. Litigation of the 
issue began on April 3, 1974, when the companies filed separate petit! 
for modification of § 75.1405 under section 301(c) of the Coal Act. T 
petitions alleged that the standard was inapplicable to rubber-rail 
equipment or, in the alternative, that application of the standard wou 
diminish safety. The petitions for modification were consolidated. 0 
March 26, 1976, the administrative law .judge ruled that the rubber-rai 
vehicles were not "track haulage cars" within the meaning of § 75.1401 
He made no findings with respect to the diminution of safety argument. 
The Secretary appealed this decision to the Board of Mine Operations 
Appeals . 

Thereafter, the Board ruled in a different case that a petition f 
modification alleging that a mandatory safety standard was inappllcabl 
did not state a claim upon which relief could be granted under section 
301(c) of the Coal Act. Itmann Coal Co ., 6 IBMA 121, 128 (1976). 
Subsequently, the Board reviewed tlie judge’s modification decision in 
light of its holding in Itmann and concluded: (1) the applicability of 
§ 75.1405 to rubber-rail equipment was not a proper Issue under scctio 
301(c) of the Coal Act, but (2) the issue could be litigated if the 
companies were issued notices of violation of § 75.1405 and applied fo 
review of the notices under section 105 of the Coal Act. Oneida Minin 
Co., 6 IB^U 343, 349-350 (1976). 

The Secretary then Issued the presently contested notices of 
violation. The companies filed for review and the case was assigned t 
the same judge who had heard the modification case. The parties sti- 
pulated that the issue before the judge was whether § 75.1405 was 
applicable to rubber-rail vehicles and that this issue should be decid 
on the basis of certain specified exhibits and specified portions of t 
testimony from the previous modification proceeding. 


27 Rubber- rail equipment can be used both on and off track. When 
operating on track, a rubber-rail car Is pulled by a small locomotive 
and moves along the track on steel wheels similar to traditional rail- 
road equipment (Tr. 149). When the car reaches the end of the track, 
the rubber tires, which are suspended along the side of the car, are 
dropped and they "literally lift the vehicle up off the rail" (Tr. 149 
The car is then pulled by a battery powered vehicle and can move along 
the mine floor or in the suddIv vard where there are no tracks. 


slon are those pertataing to the equipment, the method of coupling and 
uncoupling the equipment, and MESA*s history of enforcement of the 
automatic coupler standard. 

The Judge found that approximately 600 rubber-rail cars were operat- 
ing at the six mines. Tlie cars are coupled and uncoupled manually by the 
draw bar and pin method (Dec. at 3). The draw bar is a steel bar 1-1/2 
inches thick, 4 inches wide and 30 to 36 inches long (Tr . 179-180). It 
serves as the horizontal link between two cars and is secured by steel 
pins which are inserted vertically through holes in "pockets'* at the end 
of each car. Coupling takes place when the pocket holes are aligned 
with holes at each end of the draw bar and the pins are dropped through 
the holes in the pockets. The process is reversed for uncoupling (Tr. 
168). Alignment of the draw bar holes with the pocket holes and inser- 
tion of the pins are done manually. 

The judge found that the rubber-rail cars are used solely to 
transport men, equipment and supplies. 2J also found that the cars 
are used intermittently and that 2 to 3 times as many couplings and 
uncoupLlngs are performed off track as are performed on track (Dec. at 
3-4). 


The judge found that the rubber-rail cars are loaded on the surface 
(in the supply yard) and moved on track into the mine in trips of 5 to 
15 cars (Dec. at 4 and Tr. 151-155). The trips are pulled by locomotive 
(Tr, 150). He found chat once in the mine the trips are broken down 
into small groups of 1 to 5 cars, the wheels are lowered and the small 
trips are pulled by tractors to the section where the supplies are 
needed (Dec. at 4). The process Is reversed after the supplies are 
unloaded. 

At the time the evidence was taken below, MESA was divided into 9 
administrative districts. Each district was headed by a district 
manager responsible for enforcement of the Act In his district. The 
mines in this case were located in District 2, with headquarters in 
Pittsburgh, The judge found that from the passage of the Coal Act until 


y Coal is moved out of the mines on conveyor belts. 
y After the cars are uncoupled, a tractor picks up the empty cars, 
one by one, and takes them back to the track. The locomotive goes from 
section to section picking up cars which have been put on the track. 
Once the locomotive has about 15 cars It pulls the trip back to the 
supply yard. After a complete return trip is assembled underground, no 
further coupling or uncoupling occurs .until the trip reaches the supply 
yard (Tr. 154-155). 


enforcement the companies, relying on this policy of non-enforcement, 
purchased 230 rubber-rail cars not equipped with automatic couplers 
(Dec. at 4). The judge further found that the Secretary at one time 
proposed to amend § 75.1405 to specifically include rubber-rail cars 
(Dec. at 6). _5/ Finally, he found that MESA's enforcement policy 
changed on February 7, 1974, and the Secretary began applying the 
automatic coupler requirement to rubber-rail vehicles in District 2. 

The judge's ultimate conclusion was that rubber-rail cars are not 
"track haulage cars" within the meaning of § 75.1405-1. He noted that 
§ 75.1405 applies to "all haulage equipment." He found that the 
phrase "all haulage equipment" is not ambiguous, that the word "haulage" 
as used in mining parlance refers to the hauling of men and supplies as 
well as ore, and that the word "equipment" is very broad. Thus, he found 
that if the statutory language had been literally applied, there would 
be little doubt that rubber-rail haulage equipment would be required to 
have automatic couplers (Dec. at 5-6). However, in implementing 
§ 75.1405, the Secretary promulgated § 75.1405-1 which states that 
§ 75.1405 applies "only to track haulage cars." (Emphasis added.) 'The 
judge attempted to determine whether Congress had intended that section 
75.1405 apply "only to track haulage cars." He first examined the 
legislative history. The sole reference in the legislative history to 
section 314(f) is contained in a letter from the Director of the Bureau 
of Mines to Congressman John Dent. Congressman Dent had asked the 
Director to conduct a technological review of safety standards which had 
been proposed as amendments to the House bill. The automatic coupler 
provision was one of those amendments. The Director stated "[t]he 
provisions relative to coupling mine cars ... will make a positive 
contribution to safety." The judge found this reference to be un~ 
instructive (Dec. at 6). 

Next, the judge examined the structure of section 314 Itself and 
found this to be persuasive: 

Perhaps the best indication of what Congress intended can be 
obtained from viewing section 314 of the Act in its entirety. 
It consists of six subsections, "a" through "f" and is headed 
"Hoisting and Mantrips." Subsections "a," "b," "c," and ”d” 


37 The proposed amendment stated: 

§ 75,1405-1 automatic couplers, haulage equipment. The 
requirement of § 75.1405 with respect to automatic couplers 
applies only to track haulage cars, including rubber-rail 
cars, which are regularly coupled and uncoupled. 

The proposal was one of many contained in a February 10, 1975, MESA 
memorandum which was addressed to all underground coal mine operators 
(Exhibit 12). The memorandum stated that hearings would be conducted on 
fhp nrnnosed chances and renuested the onerators to submit comments. 


different than the preceding four subsections and should be 
read together. Following this approach, the phrase "haulage 
equipment" would relate back to subsection "e" and its mention 
of locomotives and haulage cars . Since in customary coal 
mining jargon, the word "car" and the terra "haulage car" has 
reference to vehicles used on railroad track, I would conclude 
that this is what Congress had In mind, even though the phrase 
"all haulage equipment" when taken out of context is not 
patently ambiguous outside the mining industry (Dec. at 7, fn. 
12 ). 

The judge stated that the Secretary In promulgating § 75.1405-1 had done 
what Congress intended — that is, had made the automatic coupler provision 
applicable to equipment which solely traveled on track (Dec. at 6-7). 

He also concluded that because the record showed rubber-rail cars at the 
6 mines were used only intermittently, were primarily operated off track 
and represented a technological variant not contemplated by Congress, 
they were not "track, haulage cars" within the meaning of § 75.1405-1 
(Dec. at 6-7) . 

Finally, the judge found that MKSA's enforcement practice for the 
first four years of the Coal Act limited the coverage of § 75.1405 to 
locomotives and haulage cars which traveled on track, and concluded that 
this constituted a "binding construction of the statute" (Dec. at 7), 

The Secretary asserts chat the rubber-rail vehicles are "track 
haulage cars" which are "regularly coupled and uncoupled" and therefore 
come within the purview of § 75.1405. He first argues that the judge’s 
decision effectively modifies § 75,1405-1 to apply to haulage cars that 
operate exclusively on track. He asserts such an interpretation Is 
erroneous because the Coal Act was remedial and regulations adopted 
thereunder should be given a liberal construction. He states that the 
purpose of section 314(f) of the Coal Act and § 75.1405 is to prevent 
accidents while track haulage equipment is coupled and uncoupled. In 
his view, it makes no difference If the cars are coupled and uncoupled 
on the track only some of the time. In short, the Secretary argues that 
interpreting the standard so as to Include rubber-rail equipment best 
effectuates its purpose. 

The Secretary next argues that the rubber-rail vehicles are "regularly 
coupled and uncoupled." According to the Secretary the proper test for 
regularity should be whether the equipment is coupled or uncoupled In 
the normal course of routine operation or on a cyclic basis. The Secretary 



The Secretary also argues that the agency cannot be estopped from 
enforcing § 75.1A05-1 if it applies to rubber-rail equipment. An agenc; 
the Secretary states, can change its interpretation of a regulation if 
that change is within the scope of the regulation. _6/ 

The operators maintain that, although the language of section 314(: 
requires automatic couplers on *'all haulage equipment,” the judge and 
the parties agree that Congress never intended the standard to be appli« 
literally. They also assert that the parties agree that § 75.1405-1 
attempts to make explicit the limitation Intended, but not stated by 


6/ The Secretary makes two other arguments which do not warrant 
extended discussion. First, he argues that the judge erred in admittin, 
the testimony of the then district manager of District 2, Robert Barret 
concerning his understanding of the proper interpretation of § 75.1405, 
Barrett had a dual role with regard to the regulation. He was assigned 
by the director of the Bureau of Mines to coordinate the efforts of 
those writing the Coal Act’s Implementing regulations^ — Including 
§ 75.1405-1 (Tr. 40, 46), Moreover, as district manager for District 2 
he was responsible for enforcing all standards in the district, Barret 
testified as to his opinion concerning the typo of equipment the draft© 
of section 75.1405-1 intended to cover. He also testified concerning 
the enforcement policy he pursued while district manager (Tr. 49-56, 59 
63, 81-88, 91), The Secretary asserts the testimony of a participant 1 
the drafting of a regulation cannot be admitted to prove regulatory 
Intent. He asks that any findings or conclusions based upon Barrett's 
testimony be rejected. A review of the judge’s decision, however, fall 
to indicate any findings of fact or conclusions of law based upon 
Mr. Barrett's testimony concerning his view of the drafters’ Intent or 
his understanding of Congressional intent in enacting section 3i4(f). 
(Finding of fact No, 12 relates to a memorandum Issued by Barrett), 
Thus, even if we were to assume that admission of Barrett’s testimony 
regarding intent was erroneous, it was harmless error. 

Second, the Secretary asserts that the Board of Mine Operations 
Appeals in Canterbury Coal Co ., 6 IBMA 276 (1976), affirmed a judge's 
decision disallowing a modification of § 75.1405 for several types of 
track equipment. Including rubber-rail equipment, and refused to stay 
its decision with respect to rubber-rail equipment until the instant 
case was decided. The Secretary views this as de facto recognition by 
the Board that the standard applies to rubber-rail equipment. However, 
the Board’s refusal to stay the part of the proceeding relating to 
rubber-rail equipment was based on factual differences it perceived 
between the Canterbury case and this case. 6 IBMA at 286. Moreover, 
the validity of the application of the standard to rubber-rail equipmen 
could not have been at issue in the modification case, the Board having 
ruled that such an issue could only be raised In an enforcement proceed 


to iy/4 01 excluding rubber-xall equipment from coverage under § 75.1405 
Is the type of contemporaneous construction of the regulation by those 
charged with its enforcement to which deference should be accorded. 

They view this consistent administrative interpretation over a period of 
four years as compelling evidence of the original intent underlying the 
statutory and regulatory provisions. They also view the Secretary’s 
proposal to amend § 75.1405-1 so as to include rubber-rail vehicles as 
evidence that such equipment was not originally covered. 

In short, the operators argue that because of the legislative 
history, the Secretary's contemporaneous construction of the standard, 
the four year enforcement policy of not requiring automatic couplers on 
rubber-rail equipment and the proposal to amend § 75.1405-1, the 
judge correctly concluded that the Act and regulations do not require 
automatic couplers on rubber-rail equipment. The companies state that 
if the Secretary wishes to change a regulation he should follow the 
promulgation procedures set forth in the Act, rather than legislate 
through interpretation. 7/ 

Our resolution of this case begins with an examination of the words 
of the statute and standard. The judge and parties agree that section 
314(f) and § 75.1405 on their face apply to "all haulage equipment," 

They also agree that Congress could not have intended Literal applicatio 
of the standard to all haulage equipment because there are many types of 
equipment used to transport coal, men and supplies (e^. , shuttle cars, 

battery powered tractors, and battery powered personnel carrier) which 
travel alone and upon which automatic couplers would serve no purpose. 
The judge and the parties also agree that in order to clarify Congres- 
sional Intent and to narrow the overly Inclusive language of the 
statutory standard the Secretary promulgated § 75.1405-1 limiting the 
automatic coupler requirement to "track haulage cars which are regularly 
coupled and uncoupled," 

The word "track" Indicates that the regulated cars travel on rails 
as opposed to free moving vehicles. All parties agree the rubber-rail 
cars 'travel on rail from the supply yard into the mine to the point on 
the track nearest the section where the supplies are to be used (Tr. 
150-152, Dec. 4). Thus, the rubber-rail vehicles qualify, at least in 
this facet of their operation, as "track" equipment. The term "haulage 


7/ The operators insist that they are not raising an estoppel argument 
"^ther, they are arguing that the original Interpretation of the standan 
is the correct interpretation and must be followed. They state that the 
agency "Is free to change the regulation despite reliance on the old 
regulation so long as [the agencyj pursues the proper procedures." 

(Brief at 17.) 


haulage car." 

The Secretary's inconsistent enforcement of the standard against 
the operators involved is troubling, but it does not lead us to a 
different result. The prior practice in District 2 of not enforcing 
section 75.1A05-1 against rubber-rail equipment was contrary to the 
plain language of the standard. Further, although an agency's con- 
temporaneous Interpretation of a regulation can be given weight, the 
interpretation must be a consistent practice implemented by the agency 
as a whole. See 2 Davis, Administrative Law Treatise , § 7.14 at 66- 
69 (2d ed. 1979). The record indicates confusion among agency per- 
sonnel regarding enforcement of the standard and it cannot be determ±ne( 
what interpretation. If any, had been adopted as the official agency 
position on the standard. 

This leaves the question of whether the cited rubber-rail vehicles 
are "regularly coupled and uncoupled" within the meaning of the standar< 
The adverb "regularly" suggests a practice or implies uniformity or a 
method of proceeding. It excludes isolated or unusual occurrences. We 
believe that the record reflects a uniform method and practice of on-trj 
coupling and uncoupling. The judge's finding that the rubber-rail cars 
are used only intermittently and are not regularly coupled and uncouplec 
is difficult to explain. None of the sources cited by the judge states 
infers that the use of the equipment was only intermittent or that on-t: 
coupling and uncoupling are not routine practices, 


£/ Haulage cars . Rail haulage cars for surface or mine shaft opera- 
tions are used to carry ore and equipment to and from the digging site. 
They may be of the trailer type or self-propelled, and Include dump 
cars, flat cars, personnel cars, etc. Dictionary of Mining, Mineral 
and Related Terms , U.S. Department of the Interior at 530, 

2j There is a great deal of discussion by the parties as to whether 
Congress intended section 314(f) to apply to rubber-rail vehicles. The 
judge concluded that the Secretary "correctly divined Congressional 
Intent" when he promulgated § 75.1405-1 (Dec. 6). Our attempt to 
determine Congressional Intent Is Inconclusive. We have found no 
indication that Congress in drafting section 314(f), or the Secretary 
in promulgating § 75.1405-1, considered rubber-rail equipment. See 
35 Fed. Reg. 17890 (Nov. 20, 1970), At most section 314(f) and the 
legislative history indicate that automatic couplers are required on 
mine cars which run on track and which carry loads. Thus, we perceive 
no definitive indication from the legislative history, or the context 
of section 314, as to whether automatic couplers are to be installed 
on such cars that run only part of the time on track. 


therefore, that the standard applies. 

Finally, we note that the operators initially raised two separate 
challenges to the enforcement of 30 C.F.R, § 75.1405 against their 
rubber-rail equipment: (1) that the standard did not apply, and (2) 
that such enforcement would result in a diminution of safety. In our 
decision we have addressed only the first argument concerning the 
applicability of the standard. From our review of the previous deci- 
sions of the administrative law judge and the Board in this matter, it 
appears that the question of diminution of safety has never been finally 
resolved. We are not unaware of the operators' expressed concerns about 
the safe use of automatic couplers when rubber-rail equipment is operate 
off track. But as we have previously held, it is "important that quest! 
of diminution of safety first be pursued and resolved in the context of 
special procedure provided for in the Act, i.e . , a modification proceed! 
Fenn Allegh Coal Co ., 3 FMSHRC 1392, 1398 (June 1981) (emphasis added). 
Commission was established as fully independent of the Secretary by the 
Mine Act. As a result we do not have jurisdiction, as did the Board, to 
on petitions for modification based on diminution of safety. 30 U.S.C. 

§ aiiCc) (Supp. IV 1980) . 

The present status of the previously instituted modification procee 
Ing is unclear. V/hecher the previous petition for modification Is still 
pending or filing of a new petition would be required, the operators she 
at this time, If they so choose, pursue their diminution of safety claln 
before the Secretary of Labor. 30 C.F.R. Part 44. 10 / 

Conclusion 


Accordingly, we reverse the judge’s conclusion that 30 C.F.R. 
§ 75.1405 does not apply to the track h^aulage cars at issue and 
reinstate the notices of violation. 



Rosemary (M. CoLlyer, Chairman 



Richard V. Backley, Commissioner 






A. E. Lawson, Commissioner 


10/ The present case arose from an application for review filed by 
the operators, rather than a petition for assessment of penalties 
filed by the Secretarv. and only the question of the applicabilltv 


they purport to cover the on-track/of f-track rubber tired vehicles at 
issue here. It appears from the record that on or about February 10, 
1975 the Secretary proposed an amendment to this regulation so as to 
deal with on-track/of f-track rubber tired vehicles. (Exhibit P-12) 

The final disposition of this proceeding is not disclosed in the record. 
Further, statutory modification proceedings to cover the on-track/off- 
track rubber tired vehicles of these applicants were commenced, but here 
again these proceedings apparently have not reached final disposition. 
(JD-2, footnote 2) Reference is made in the record to the practice of 
the Secretary in other districts, but there is no evidence in the record 
as to whether the vehicles are operated under Individual modifications 
of the regulation or if, in fact, the regulation is enforced as it is 
presently written. It thus appears that the interpretation and enforce- 
ment policy of the Secretary may be inconsistent. (e.g. T-51-57) 

It is of parenthetical interest to note that there is testimony in 
the record that any attempt to adapt automatic couplers to rubber tired 
vehicles operating off-track could be dangerous to the safety of miners. 
(T-67-68, 202) Vertical movement of the automatic coupling on the 
uneven mine floor, together with the difficulty of lateral alignment In 
off-track operation, lends considerable force to this testimony. Here 
it is well to have in mind that this regulation is being applied to 
rubber tired vehicles which in fact operate off-track. To say that the 
question raised by the operator in this case should have been the subjec 
of a modification proceeding is to beg the question presented to us. 

In my opinion, if the Secretary wishes a regulation that requires 
automatic coupling devices for on-track/off-track rubber tired vehicles, 
he should amend the regulation 75.1A05 to expressly so provide. See 
Diamond Roofing v. Occupational Safety and Health Review Commission 
528 F.2d 645 (5th Cir. 1976) In the course of the rulemaking process 
set forth in § 101 of the Mine Act (30 U.S.C. 811), 11 / the technology, 
feasibility and safety considerations so important to miners and the 
Industry could be developed and a rational result reached. See King 
Knob .Coal Co. , 3 FMSHRC at 1420, 1421 (1981); B&B Insulation v. Occupatl 
Safety and Health Review Commission , 583 F,2d at 1371, 1372 C5ch Cir. 
1978). 

I would affirm the order of the 
reasons and for the reasons set forth 


Fr 


11/ similar provisions existed In section 101 
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SECRETARY OF LABOR, 

: 

Civil Penalty Proceedings 

MINE SAFETY AND HEALTH 

ADMINISTRATION (MSllA) , 

Petitioner 

* 

Docket No. KENT 81-133 

A. C. No. 15-08906-03039V 

V. 

: 

Docket No. KENT 81-13A 

A. C. No. 15-08906-03040 

N.B.C. ENERGY, INC., 

Respondent 

DECISION 

Docket No. KENT 81-137 

A. C. No. 15-08906-03041 

No. 1 Mine 


Appearances: Carole M. Fernandez, Esq., Office of the Solicitor, 

U. S. Department of Labor, Nashville, Tennessee, for 
Petitioner; 

Wayne W. Clark, President, N.B.C. Energy, Inc., 

Prestonsburg, Kentucky, for Respondent. 

Before: Judge Lasher 

A hearing on the merits was held in Pikeville, Kentucky, on May 19, 
1982. After consideration of the evidence submitted by both parties and 
proposed findings and conclusions proffered during closing argument, a 
decision was entered on the record. This bench decision appears below as 
it appears in the official transcript aside from minor corrections. 

These proceedings have arisen upon the filing of pro- 
posals for assessment of civil penalty by the Secretary of 
Labor In July 1981. At the formal hearing held in Pikeville, 
Kentucky, on Hay 19, 1982, the Secretary was represented by 
counsel and the Respondent was represented by its owner and 
President, Hr. Wayne W, Clark. 

At the outset, Respondent indicated that it did not 
challenge the occurrence of the violations and that the issue 
paramount in its defense related to the statutory penalty 
assessment factor relating to the adverse effect payment of 
penalties would have on its ability to continue in business. 



duced approximately A5,000 to 75,000 cons of coal; chat, 
except for the single citation involved in Docket No. KENT 
81-133, l.e., Citation No. 954184 dated January 21, 1981, Che 
remaining twelve violations occurred as a result of ordinary 
negligence on the part of Respondent and its agents; and 
finally, except for the subject citation in Docket No. KENT 
81-133, the degree of seriousness to be attributed to all 
violations is that demonstrated by the penalty points fixed 
by Petitioner during Che administrative penalty assessment 
process for the three gravity subcriteria, l.e., (a) proba- 
bility of occurrence, (b) severity of anticipated injury, and 
(c) number of persons exposed to risk. 

In addition to the foregoing stipulations, Petitioner, 
MSHA, Introduced as evidence on the remaining statutory penalty 
assessment criterion a computerized history of RespondenC*s 
previous violations for the 24-monCh period ending January 15, 
1981, which latter date is the approximate date on which the 
first citation Issued in these proceedings was completed by the 
Inspector (actually, the first violation in these proceedings 
was reflected in a citation Issued on January 14, 1981). This 
history of previous violations reflected in Court Exhibit 1 
indicates that seven violations were issued for which the paid 
penalties amounted to $425.00* Ij 

The primary issue in these proceedings is whether payment 
of reasonabale penalties would jeopardize the Respondent *s 
ability to continue in business* 

'The Respondent, through its President, Mr. Clark, estab- 
lished that NBC Energy, Inc., began operating Its No. 1 Mine 
in July 1979. According to Mr. Clark, this mine was abandoned 
two days prior to the hearing on May 17, 1982. Mr. Clark 


I f ind^ therefrom, and from ^ther evidence in the record indicating 
that the Respondent had on its payroll over the last three .years an em- 
ployee complement ranging from 12 to 23 miners at its No. 1 Mine, that 
Respondent is a small coal mine operator. 

2/ I infer therefrom that the seven violations were not particularly 
serious and that this Is but a moderate, If not modest, history of In- 
fractions which preceded the first violation involved here. Violations 
which occurred after the subject violations are not properly considered 
as a part of the .Respondent' s history. 


Mr, Clark testified that approximately two years ago, 

Jack Bush and he bought out Stanley Neese, and that since that 
time he and Bush each had a 50% interest in the NBC Energy, 

Inc., establishment. At the beginning of 1982, Mr, Bush and 
Mr, Clark entered into an agreement wherein Mr. Clark received 
Mr. Bush's 50% interest in NBC Energy, Inc., and Mr. Bush re- 
ceived Mr. Clark's 50% interest in another corporation, C and B 
Coal Company, Inc. No money was exchanged in this "swap." 

Mr. Clark's primary bases for urging substantial reduction 
of penalties are that: (1) at the present time a judgment is 
outstanding against NBC Energy, Inc., in the approximate sum 
of $2-4,500,00, of which only $5,000.00 has been satisified; (2) 
a second suit has been filed against NBC by Old Republic In- 
surance Company, seeking approximately §31,000.00 for non-payment 
of Workmen's Compensation premiums; (3) total mine safety penalty 
assessments (presumably HSUA's administrative assessments) 
totaling $20,000.00 are presenti^y being processed; (A) for the 
corporate fiscal year ending May 31, 1981, in its U. S, Corpora- 
tion Income Tax Returns, NBC reflected a net operating loss, for 
which a deduction was taken, in the sum of $108,860.00. 

Mr. Clark testified that NBC had ocher debts of aw unspocified 
amount . 

On the other hand, evidence indicates that the No. 1 Mine 
is presently producing approximately A,000 tons of coal per 
month; that Mr. Clark, who is the sole owner of Wayne Clark, 

Inc., and, effectively, the operator of the No. 1 Mine as an 
individual, is taking out a salary of from $800.00 to $1,500.00 
per month from either NBC or C and B Coal Company, Inc. 

The only reliable and probative evidence of Mr. Clark’s 
individual worth, assets, and ability to pay penalties, is re- 
flected on Exhibits R-1, 2, and 3 (his U. S. Individual Income 
Tax Returns for the years 1979, 1980, and 1981, respectively), 
which indicate his adjusted gross Income for those years was, 
in general terms, $33,000.00, $22,000.00, and $9,700.00, 
respectively • 

Much of Respondent’s evidence v^as general, and which I 
find to be self-serving and clearly of a quality which is not 
sufficiently probative of the rule which this proponent seeks 
to have determined herein: that it Is unable to pay reason- 



approach to this proceeding taken by the Respondent. Establish- 
ing an economic defense, the burden of which rests with the 
operator because o_f his exclusive knowledge of the subject 
matter, is difficult. The documentary evidence which primarily 
consists of Court Exhibit 2 (seventeen pages of disclaimed 
balance sheets, and the aforesaid income tax return and its 
attachments) is not persuasive. Thus, the balance sheet was 
accompanied by a certified public accountant’s cover letter 
which indicated that: 

"a compilation is limited to presenting in 
the form of financial statements information that 
is the representation of management. We have not 
audited or reviewed the accompanying financial 
statements, and accordingly, do not express an 
opinion or any other form of assurance on them. 

Management has elected to omit substantially 
all of the disclosures required by generally 
accepted accounting principles, including the 
statement of retained earnings and the statement 
of changes In financial position. If the omitted 
disclosures were included in the financial state- 
ments, they might influence the users conclusions 
about the company’s financial position, and results 
of operations. Accordingly, these financial state- 
ments are not designed for those who are not in- 
formed about such matters. Likewise, without 
audited financial scatemoncs, verified lists of 
assets, one is left unconvinced by the opportunities 
for asset concealment and manipulation which occurs 
through the use of the creation of multiple corpora- 
tions • " 

I conclude, after considering the quality of testimony and 
documentary evidence, that Respondent has jprovided no reliable 
basis for substantial reduction of otherwise reasonable penalties 
in these cases. 

The only other matter litigated relates to the citation in 
Docket No. KENT 81-133, which involved a violation of 30 CFR 
75.518, which provides: 


3^/ MSHA’s proposed penalty assessments for the thirteen violations in- 
volved in the three dockets amounted to approximately $2635.00. 


prOVlUcU Wi-LIl U VCL - ' 

energize all three phases in the event that any 
phase is overloaded. 

The description of the violation contained in the citation 
is t ha t : 


The automatic short circuit breaker device in 
the switch box that supplied electrical power to tlie 
number two belt head conveyor was bridged across the 
fuse holders with //lO copper wire. The operator at 
this mine does his own electrical work.” 

This violation became the subject of a special assessment by 
MSHA for which a penalty of $500.00 was sought. Respondent con*" 
tended that the Inspector was not an electrical inspector and that 
he failed to recognize that between the switch box in question and 
the Number Two belt head conveyor there were two circuit breakers, 
one on a three-foot long rectifier and one on a belt motor starter, 
which would have been triggered and have cut off the power had 
there been an overload. 

The Inspector testified, and.l do find, that the switch box 
in question had one, possibly two, fuses which had either been 
bridged over or by-passed by a copper wire, 'file Inspector said 
he did not see, or "observe,” as he put it, any other circuit 
breakers. A clear conflict in the testimony between the Inspector 
and Mr. Clark thus has occurred, the question being whether or not 
there were circuit breakers as alleged by Mr. Clark, or not. 

The Inspector's version Is accepted for the reason Chat his 
testimony wss based on what he saw at the time and place in ques- 
tion whereas Hr. Clark couched his testimony in the vein that it 
was the way things ordinarily were in the mine; the way he under- 
stood It should be — rather thait what he saw. Mr. Clark was not 
In the area at Che time the citation was issued nor was his 
recollection precise as to what occurred and what happened at 
the time. 

The co-owner of the mine, Mr. Bush, was present at the time. 
The Inspector Indicated that Mr. Bush in effect agreed that this 
violation occurred. So, even though at the outset of the hearing 
the parties did stipulate that the violations all occurred as 
charged, including the violation charged in this citation, I have 
re-evaluated whether a violation did occur and I conclude that 
based upon the Inspector’s testimony which I believe should be 
accepted, a violation did occur. 


ever, I do not consider that there is any evidence of gross 
negligence in the occurrence of this violation based upon the 
Inspector's belief that the Mine Foreman at the time (Mr. Bush) 
was aware of the violation (Tr. 118, 119). The record indicates 
that any of the miners in the mine knew how to bridge over the 
fuses in the switch box, and there is no indication when the 
violation occurred, how long it might have been in existence, 
and whether or not the operator’s management personnel were 
aware of it. I am unable to Infer that there was willful dis- 
regard of the safety standard and intentional violation here, 
nor does the evidence establish gross negligence. I therefore 
find that this violation occurred only as a result of ordinary 
negligence. I conclude that It should not have been the sub- 
ject of a special assessment under all the circumstances. 

The amount of a penalty should relate to the degree of a 
mine operator's culpability in terms of willfulness or negli- 
gence, the seriousness of a violation, the business size of the 
operator, and the number of violations previously discovered at 
the mine Involved. Mitigating factors include the operator's 
good faith In abating violative ponditions and the fact that a 
substantially adverse effect on the operator's ability to con- 
tinue in business would result by .assessment of penalties at 
some particular monetary level. Factors other than the six 
criteria expressly provided in the Act are not precluded from 
consideration, either to increase or reduce the amount of 
penalty otherwise warranted. 

Considering all these factors in connection with Citation 
No. 954184, I find that the operator's size, the operator's good 
faith abatement of the violation, and the only ordinary degree 
of negligence Involved, mitigate for a lessening of the penalty. 
I have previously rejected the operator's economic defense. 

Also, the penalty should not be increased on the basis of the 
history of previous violations which has been introduced in this 
proceeding. The only factor which weighs In favor of a large 
penalty is that of the seriousness of this violation, which had 
the potential for a hazard of catastrophic proportions. Weigh- 
ing all factors, I conclude that a penalty of $300.00 Is reason- 
able and the same is assessed. 

Turning now to Docket No, KENT 81-134, which contains nine 
violations, it is again noted that ail violations have been 
admitted and that all statutory penalty assessment factors, 
other than seriousness, have been stipulated to and treated 
previously. 



moderately serious violations. Finally, I find that Citation No. 
953581 is not a serious violation. 

With respect to these nine violations, the parties have 
stipulated that they resulted from only ordinary negligence and 
I conclude that the payment of reasonable penalties as to these 
violations will not jeopardize the Respondent’s ability to con- 
tinue in business based upon the rationale contained in Docket 
No. KENT 81-133. 

Based on the factors previously noted, the following penalties 
are assessed: 


Cl tation 

No. 

9927446 

- 

$ 50.00 

Citation 

No. 

953110 

- 

$225.00 

Citation 

No. 

953111 

- 

$125.00 

Citation 

No. 

953113 

- 

$375.00 

Citation 

No. 

953114 

- 

$275.00 

Citation 

No. 

953115 

- 

$140.00 

Ci Cation 

No. 

954182 

- 

$125.00 

Citation 

No. 

954183 

- 

$125.00 

Citation 

No. 

953581 

- 

$ 75.00 


Turning now to Docket No. KENT 81-137, which involves three 
citations, based upon my analysis in the record and the evaluation 
of MSHA's penalty points which was authorized by stipulation between 
the parties, Citation No. 993112 is found to involve a violation 
which was moderately serious. Likewise the same finding is made as 
to Citations 954181 and 927486. Based on these gravity findings 
and my prior evaluation of the remaining five statutory criteria, 
Respondent is assessed the following penalties: 

Citation No. 951112 - $200.00 

Citation No. 954181 - $140.00 

Citation No. 927486 - $ 90.00 


ORDER 


Respondent is ordered to pay the Secretary of Labor within 
30 days after receipt of this decision the penalties assessed 
herein-obove totalling $2,245.00, 


Michael A, Lasher, Jr., Judge 
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Wayne Clark, President; Joyce H. Burchett, Bookkeeper, N.B*C. Energy, 
Inc., P. 0. Box 147, Prestonsburg, KY 41653 (Certified Mall) 
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SOUTHERN OHIO COAL COMPANY, 
Contestant 


V. 


Contest of Order and Citation 


Docket No. LAKE 82-78-R 
Order/Citation No. 1120758; 


4/14/82 


SECRETARY OF LABOR, 

mine safety and health 

ADMINISTRATION (MSHA) , 
Respondent 


Meigs No. 2 Mine 


decision 

Statement of the Case 

By joint motion filed July 19, 1982, the parties seek my approval 
of a proposed ’’settltment” of this case, and contestant moves to withdraw 
its contest challenging the captioned section 107(a) imminent danger 
order. In support of the proposed "settlement", the parties assert 
that they have discussed the six statutory criteria found In section 110 
of the Act, and the motion contains arguments concerning such matter.s 
as negligence, gravity, good faith compliance, size of business, and 
the contestant's history of prior violations. The motion also contains 
a full discussion concerning the cited conditions, including an assertion 
by MSHA that it now proposes to modify the order to a section 104(a) 
citation because of certain circumstances and actions taken by the operate 
as discussed in Che motion. 


Discussion 


This case concerns a contest filed by Southern Ohio Coal Company 
on May 14, 1982, challenging the legality and propriety of a section 107(i 
imminent danger order served on Southern Ohio on April 14, 1982. The cas' 
was docketed for hearing in Columbus, Ohio, July 22, 1982. However, the 
hearing was cancelled and continued after MSHA's counsel advised me 
that the parties proposed to settle the matter. The aforesaid settlement 
motion was then filed urging my approval of MSHA's proposal to modify 
the order from a section 107(a) imminent danger order to a section 104(a) 
citation. 

As far as I know no civil penalty case has been filed by MSHA 
seeking a civil penalty assessment for the citation in question. Under 
the circumstances, I have no jurisdiction to approve any prospective 
settlement concerning any civil penalty proposal which may be filed by 


With regard Co MSllA's proposed modlf icaclon of Che order in quest; 
Che juscif icacion given for this proposal appears to be reasonable and 
proper and I see no reason why it should not be done. However, I beli( 
this is a matter best left to the discretion of MSHA as the enforcing 
arm of the Secretary. In this regard, I assume that MSHA will modify 
the order to reflect that it is a section 104(a) citation and that 
Southern Ohio will chon pay any assessment levied for that citation, 
also assume that Southern Ohio's motion to withdraw its contest is 
conditioned on the modification of the order and that once this is don( 
Southern Ohio has no further interest in challenging the violation. 

ORDER 


In view of the foregoing, contestant's motion to withdraw its 
contest IS GRANTED, and this case Is DISMISSED. Although the proposed 
disposition and modification of the order in question by MSHA appears 
to be proper and reasonable, I decline to specifically approve it as a 
"settlement" of any civil penalty dispute. However, should MSHA renegi 
on its proposed modification of the order in question, Southern Ohio 
is free to file an appropriate motion with me for further relief. 



Distribution : 

Patrick M. Zohn , Esq., U.S. Department of Labor, Office of the Solicit 
881 Federal Office Bldg., 1240 E. 9th St., Cleveland, OH 44199 
(Certified Mall) 

David M. Cohen, Esq., American Electric Power Service Corp., Box 700, 
Lancaster, OH 43130 (Certified Mail) 



SECRETARY OF UBOR> 

Petitioner 

V. 

SELLERSBURG STONE COMPANY, 
Respondent 

CORRECTION OF 


: Civil Penalty Proceedings 

: Docket No. LAKE 80-363-M 

AC No. 12-00109-050061 

Docket No. LAKE 80-36A-M 
: AC No. 12-00109-05007 

TYPING ERROR IN DECISION 


The decision entered on July 26, 1982, is corrected and amended, at 
page 2, Che fourth line, by changing the word, "drill," to read, "check." 


WILLIAM FAUVER, JUDGE 




Distribution Certified Mail: 

Stephen P. Kramer, Esq., and Thomas A. Mascolino, Esq., US Department of 
Labor, Office of the Solicitor, A015 Wilson Boulevard, Arlington, VA 22203 

Edwin S. Sedwick, Esq., 100 Heritage Bldg., Sellersburg, IN kill! 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

V. 

MILLER MINING CO., INC., 
Respondent 


Civil Penalty Proceeding 

Docket No. WEST 81-26 7-M 
A.O. No. 0^-94295-05001W 

Miller Mine 


DECISION 


Appearances; Debra L. Gonzalez and Marshall P. Salzman, Attorneys, 
U.S. Department of Labor, San Francisco, California, 
for the Petitioner; Michael Miller and Arnold Kopelson, 
Esquires, Los Angeles, California, for the Respondent. 


Before: Judge Koutras 


Statement of the Case 

These proceedings concern a proposal for assessment of civil pe.na], 
filed by the petitioner against the respondent pursuant to Section 110( 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 820(a), 
seeking a civil penalty assessment for an alleged violation of an Order 
issued pursuant to Section 103(k) of the Act. 

Respondent filed a timely answer contesting the alleged violation, 
denying that it operates a "mine" subject to the Act, and requesting 
a hearing. A hearing was convened In Sacramento, California on April 1 
1982 and the parties appeared and participated fully therein. Posthear 
briefs were filed by the parties and the arguments presented therein 
have been full considered by me in the course of this decision. 

Ap plicable Statutory Provisions 

1. The Federal Mine Safety and Health Act of 1977, 30 U.S.C. 

§ 801 et seq . , and in particular sections 104(a) and 103(k). 

2. Section llO(i) of the 1977 Act, 30 U.S.C. § 820(i), which 
requires consideration of the following criteria before a civil penalty 
may be assessed for a proven violation: (I) the operator’s history of 


3. Commission Rules, 29 C.F.R. § 2700.1 e t s 


Issues 


The basic issue is whether a violation occurred, and if so, should 
the respondent be held accountable for that violation and assessed a 
civil penalty in accordance with the criteria set forth at section 110(1) 
of the Act. Additional issues raised by the parties are identified and 
discussed in the course of this decision. 

Stipulations 

The parties stipulated to the following (5-8; Exh. JE) ; 

1. Respondent Miller Mining Company, Inc. is and at all 
relevant times was the owner and operator of the 
Hiller Mine. 

2. Respondent Miller Mining Company, Inc., and the Miller 
Mine, are, for the purpose of this proceeding, subject 
to the jurisdiction of the Mine Safety and Health Act 
of 1977, 30 U.S.C. section 801 et seq. 

3. Hiller Mine is an underground gold mine. 

4. Copies of the subject citations, modifications and 
terminations of the violations in issue are authentic 
and may be admitted into evidence for the purpose of 
establishing their issuance. 

5. True and correct copies of the citations were served 
upon representatives of the operator. 

6. Imposition of a reasonable civil penalty or that 
proposed by MSHA will not affect the Respondent Miller 
Mining Company, Inc. ability to continue in business, 

7. During the two year period prior to September 5, 1980, 

Respondent Miller Mining Company, Inc, had no assessed 
violations . 

8. Respondent Miller Mining Company is a small or medium 
sized operator. 



^4:uu p.m. that same date, a section 103(k) Withdrawal Order, No. 379711, 
was issued ordering everyone out of the mine (Exh. P/R-1). The order 
was subsequently modified the next day, and as modified, It prohibited 
persons from entering the mine portal without authorization from MSHA’s 
Western District Manager, and it required that any modifications or 
alterations of the mine fan ventilation system be monitored by the MShA 
Inspector on duty (Exh. P/R-2). The order was modified again on Septeml 
and 3, 1980, and the modification of September 3 permitted persons 
to enter the portal to establish a permanent bulkhead near the fire 
(Exhs. P/R-5 and P/R-6) . 

The initial withdrawal order of August 8, 1980, states as foll.ows: 

A mine fire started in the main tunnel about 2:20 
p.m. The fire occurred. approximately 520 ft. from 
the portal. 

The modified order of August 9, .1.980, states as follows: 

Original order should read — Type of inspection 
030. Added to conditlonior practice should be — 

No person shall enter the mine portal without direct 
authorization from MSHA's Western District Manager. 

Any modification or alterations of the mine fan ven- 
tilation system shall be monitored by the MSHA 
inspector on duty. 

On September 2, 1980, after receiving authorization from MSHA and 
state mining officials, one four-man rescue team consisting of company 
employees was permitted to enter the mine. After advancing for a distan 
in excess of 100 feet, they turned back because it was too smoky and the 
could not see. That evening, a hole approximately 2 by 2 feet was cut 
into the 42-'inch ventilation line about 10 feet from the surface fan 
in an attempt to exhause the smoke from the mine. Beach balls and an 

umbrella were pushed down the vent line and the fan was turned on; 

however, the ball would not travel down the vent and it determined 

that the line was plugged underground at station A+58. A decision was 

made to discontinue efforts to unplug the vent line until the next 
morning, September 3, and at approximately 11:30 p.m., September 2, the 
portal was secured, except for the security guards, the assistant safety 
director, and the crew working in the shaft. 

On the morning of September 3, the vent line which had been cut 
to facilitate the attempts to exhause the smoke from the mine was repair 
and when the fan was turned on again, it began exhausting smoke from 
the mine. At approximately 2:00 p.m., after receiving permission from 


been cut with a sharp coot, nnu ue w- 

been cut into the line, as well as some foot-prints which he obser 
CExh. P“2). Subsequently, work progressed to establish a temporary bulkhe 
but was discontinued because of the lack of sufficient oxygen. ere 
after, on September 5, a meeting was held with MSHA and state inspectors 
to discuss additional work required, and that same day company officials, 
state officials, and MSHA inspectors entered the mine again to evaluate 
the bulkhead and to investigate a suspected unauthorized mine entry and 
an MSHA special Investigator was with this group (Exh. R-2). Mr. Muniz 
issued his section 104(a) Citation No. 0601832 at 5:00 p.m., on September 
1980 (Exh. P/R-8). He issued the citation because he believed that someor 
had entered the mine between the time it was secured on the evening of 
September 2, and the morning of September 3, and cut a hole in the 
ventilation line at the 4+58 station. Since Mr. Muniz believed this 
was an unauthorized entry contrary to the conditions Imposed by the 
original section 103(k) withdrawal order, as subsequently modified, he 
based his citation on a violation of that order, 


The citation issued by Mr. Muniz on September 5, 1980, describes 
the following condition or practice: 

On the day September 3, 1980, at approximately 
1400 hours it was apparent that 103-K order // 379711 
had been violated by one or more persons entering the 
mine and performing work which endangered human life, 

Mr. Muniz's citation was subsequently modified on March 2, 1981, 
by another MSHA inspector, and chat modification states as follows 
(Exh. P/R-12): 

This citation is modified in order to clarify the 
violation. The Miller Mining Company submitted a mine 
re-entry plan to the M.S.H.A. inspectors at the mine 
property on or about August 13, 1980. This plan stated 
that qualified mine rescue personnel consisting of two 
separate 5 man teams be established, trained and briefed 
on the mine and mine fire before entering the mine. 

This plan was answered by letter to Mr. Michael Miller 
on August 28, 1980, by Tom Lukins, Western District Manager. 
The district manager's letter clearly stated the condition to 
be followed before anyone could re-enter the mine. 

The company plan to enter the mine and the MSHA re-entry 
conditions letter were both violated in that during the 
early morning hours of September 3, 1980, the mine was 
entered by persons unkown after all personnel and guards 


Work in the tunnel resumed on September 8, 1980, and continued durir 
the months or September and October 1980, and according to MSHA's report 
of Investigation (Exh. R-2), the fire was either extinguished or isolatet 
from the main tunnel, and on November 2<[ , 1980, the section 103 (k) order 
was terminated. The report notes that "no personal injuries were sustair 
during the entire incident". The citation issued by Mr. Muniz was sub- 
sequently terminated on January 7, 1981, it states as follows (Exh. P/R-] 

On September 3, 1980, at approximately 1400 hrs. it 
was apparent that the 103-K order no, 379711 had been 
violated by one or more persons entering the mine and 
performing work which endangered human life. The 
citation was abated after management was made aware 
of the danger and public law 95-164. 

Testimony and evidence adduced by the petitioner 

MSHA Inspector Nicholas Esteban testified as to his background and 
experience, and confirmed chat his duties Included the inspection of the 
mine in question from June 1979 to approximately December 1981, He 
was at Che mine when Che fire started, left for a short while, and then 
returned and found that the portal area had been sealed. He then issued 
a section 103(k) order, served a copy on general manager Benny Licari, ai 
explained it to him. No one was trapped in Che mine, and since the 
operator sealed it, the section 103(k) order was issued to Insure MSHi\ 
control of the mine, and to insure the healtl\ and safety of anyone enter: 
the mine, as well ns to insure that anyone entering the mine did so with 
permissible and approved equipment. The fire presented a danger of 
Carbon Monxide poisoning and possible explosion (Tr. 1.8-26). 

On cross-examination , Mr. Esteban confirmed that he was at the mine 
on August 7, 1980, the day before the fire, but was not sure whether he 
actually went into the mine. On August 8, 1980, he did go underground 
as part of the continued inspection started the day before, but does not 
recall issuing any citations for violations of any standards. lie confiri 
chat he issued Che control order in question on August 8, 1980 (Exh. P/R 
He also confirmed that he marked the block on the citation form "see rev( 
and his intent was to call the operator's attention to the information 
on the reverse side of the citation form (Tr. 27-37). Mr. Estaban state 
that he had orders from his district supervisor to go to Che mine and 
close it down. If there were anyone underground, the mine would have 
been completely taken over by MSHA. He explained that when there is a 
fire in a mine, he is Cold to issue an order (Tr. 47), 


copies of three additional modifications to his order which he Issued 
(Exhs P/R-3, P/R-^f, P/R-5). He also confirmed that he and Mr. Ainslle 
conducted an’ InvesCiga tion of the fire and prepared a report (Exh, R-2). 

The respondent and its personnel were cooperative with MSM during the 
Investigation (Tr. ?6). 

Hr. Esteban testified that he did not participate in the Investigation 
conducted September 2, 1980, to determine who may have entered the mine. 

An MSH^\ special Investigator was called In, and Mr. Esteban stated that 
he did not know the identity of the individual who may have made the 
unauthorized entry into the mine (Tr. 77). 

MSH/\ Inspector Felix Muniz confirmed that he was with Inspector Estebai 
on August 8, 1980, when the section I03(k) order was issued. !le also 
confirmed that he was at the mine on the evening of September 2, 1980. 
Respondent’s mine personnel, Mike Miller, Benny l.lcari, and Dean Hansen 
were attempting to determine the cause of a ventilation tube plugging up. 

The tube was located at the portal and it is hooked to the ventilation 
fan and goes down the portal decline. Work stopped approximately 11:30 pm. 
and Mr. Miller told everyone to go home and to return the next morning. 

Mr. Muniz then left the mine site iflth Mr. Esteban and two other MSHA 
representatives. Before leaving, Mr. Miller informed him that he should 
post a security guard at the portal to insure that no one would go in. 

Hr. Hansen and Mr. Licart stayed at the mine, and Mr. Muniz indicated 
that to his knowledge no MSIW personnel returned to the mine during the 
period between 11:30 a.m. and 8:00 a.m., the next morning (Tr. 78-88). 

Mr. Muniz stated chat he returned to the mine at 8:00 a.m., September 
1980, and he went straight to the portal where ho found Mr. Licari parked 
by some bales of hay at the mine entrance. Shortly thereafter, the 
ventilation fan was turned on, and it started sucking smoke from the 
portal. He found this unusal, and it was obvious to him that someone had 
unplugged the ventilation tube since smoke was coming out. Mr. Muniz 
then entered the mine at approximately 2:00 p.m. to evaluate the temporary 
or permanent seal and also to investigate the circumstances connected 
with the underground portion of the ventilation tube. He was accompanied 
underground by three individuals, all of whom were certified in mine 
rescue by MSHA, and established procedures for going underground at that 
time were followed (Tr. 88-92). 

Mr. Muniz confirmed chat while underground, he was at the approximate 
area of the fire, and he observed footprints and an "opening hole on 
the vent tube". He took pictures and Identified them for the record 


problems, such a falling rock, and become entrapped in a gaseous atmosplv 
(Tr. 97). He had never observed the vent Cube in question prior to 
his entry into the mine on September 3rd (Tr, 98). Had the hole in the 
vent tube been there the previous day, the fan would have been working. 
The vent was apparently blocked by some concrete which had been poured 
into Che area from the surface (Tr. 99). 

On cross-examination , Mr. Muniz confirmed that while he was at Che 
portal on September 2, It was sealed with plywood and plastic and small 
amounts of smoke was coming out of the seal. Respondent's safety repre- 
sentatives were monitoring the gasses and smoke coming from the portal 
along with him (Tr. 101, 132). He confirmed that he did suffer a headaci 
from the smoke coming out of the mine, that he had occasion to go within 

10 or 20 feet of the portal, but Issued no orders requiring people to 

stay away from a certain distance of the portal (Tr. 100). With regard 
to the footprints which he observed, Mr. Muniz stated that they could noi 
have been caused by a team which entered the mine on September 2, because 
that group only went in approximately 127 feet and returned. The area 
where he observed the footprints was approximately 200 feet into the mln< 

Prior to the September 2d entry by a rescue team, MStlA had given no one 

permission to enter the mine, and to his knowledge no one entered sub- 
sequent to the August 8th closure (I'v. 10^, 117, 118). 

Mr. Muniz confirmed that he issued the citation for an illegal entrj 
on September 5, 1980, and he waited a few days becau.se the special 
Investigation was going on. Mr. Muniz did not interview any mine personi 
to determine the identity of the person why may have entered the mine 
(Tr. 128). 

Allan Wliite testified that ho was employed by tlie respondent in 
September 1980 as a security guard, and that on September 3, 1980, he 
was on duty on the ''graveyard shift", 12;00 midnight to 8:00 a.m. He 
arrived at the mine at approximately 11:45 p.m. and reported to work at 
the main gate. His specific area of responsibility and post was "the 
patrol truck which was stationed next to the plaza area in front 
of the portal" (Tr, 135). Two other security guards were also at the 
mine during his shift. he went to his post at the plaza, company 

safety personnel were present, as well as the "swing" and "graveyard" 
miner work shifts who were coming and going (Tr. 135). At approximately 
12:30 a.m. he received a radio call from his supervisor Ron Schmidt who 
Informed him that mine manager Licari was coming to his area to issue 
some orders to the miners working there and that he (Wlilte) was to insure 
that they were carried out. Wlien Mr. Licari arrived, he instructed the 
graveyard shift foreman to send his men home for the rest of the evening 


Koepke. Shortly thereafter, Mr. Schmidt arrived at the plaza po- 
ordeced Mr. Koepke to leave the area. Mr. Schmidt then directed 
(i/hite) to secure the plaza area and to move his guard post from 
plaza area to the top of the hill by the mine access road, and h« 
So at approximately 12:45 to 1:00 a.m. Mr. stated that fr< 

new guard post he had a partial view of Che lower plaza area but 
not see the portal or actual entry to the mine (Tr. 141). WI 1 II 0 
new post, Mr. Ifnite stated that Mr. Schmidt would drive by for a 
check of the area every hour or half hour, and that he would dri’ 
Che lower plaza area and remain there for five minutes or so and 
would leave. Mr. Schmidt directed him not to let anyone else pa; 
guard post on the hill. Sometime between 3:30 and 4:00 a.m., Mr 
went to the lower plaza area and stayed there for 15 to 20 minuti 
one else crossed his post, but Mr. Koepke attempted to, and expl 
chat he needed to obtain some air sample test tubes from the sup 
trailer in the plaza area. Mr. U'hite advised him that he was un 
not to let anyone pass, and .Mr. Keopke left to find Nr, Schmidt 
main gate to obtain his permission to pick up his air samplers ( 


Mr. Uliice believed it unusual for Mr. Schmidt to be at the 1 
during the graveyard shift. Mr. White also stated that he obser 
surface foreman Dean Reed there also during the shift at approxl 
4:00 a.m., at the main gate, and thent he was looking for Mr. Sch 
Mr. Reed did not enter the mine area, and Mr. Schmidt was not on 
property at chat time. He did not know what Mr. Reed was doing 
and he found his presence unusual since Mr. Reed was seldom seeri 
mine hour after hours (Tr. 145). 


On cross-exa m ination , Mr. l-Jhite confirmed that when he left 
at approximately 8:00 a.m., September 3, 1980, he had some discu 
with the security personnel who were relieving him, and he recal 
mentioning the fact Chat his post had been moved from Che plaza 
to the top of the hill, that Mr. Schmidt had been there most of 
and that the incoming security shift would have to await further 
(Tr. 148). He testified that the mine plaza area could be enter 
areas other than the access road, namely through a stockpile are 
was lighted. However, he could not observe anyone coming that w 
vantage post on the hill (Tr, 152). Mr. W\\ite confirmed, that he 
not know who may have entered the mine, but "rumor and scuttlebu 
Indicated four possibilities, namely, Mr. Reed, Mr. Licarl, surf 
superintendent Billy Canapa, "and possibly even Ron Schmidt" (Tr 
The basis for these rumors was the fact that "there had been thl 
were appropriated for going into the tunnel on a safe means and 
had all of a sudden disappeared" and the fact that Mr. Reed was 
at night when he was never known to show up at chose hours (Tr. 


Dean Hansen , testified that In September 1980, he was employed by 
he respondent as the underground superintendent. He confirmed that he 
as part of the approved group who entered the mine on September 2d at 
pproximately 11:00 a.m., for the purpose of checking the fire to determine 
ow to contain it so that mining could be resumed. The group had MSHA^s 
pproval, they were all equipped with Gregor mine rescue units, and a 
ack-up team certified by MSHA in mine rescue was standing by (Tr. 165). 
c described the conditions underground on that day, and the evening was 
evoted to attempts to clear up the fan ventilation tubing which had 
een blocked. He returned to the mine the next morning, September 3d, 
t approximately 8:00 a.m. He met Mr. Llcari, and Mr. Licari asked him 
to go for a ride where we could talk without being interrupted" (Tr. 170). 
r. Hansen related the conversation which took place, as follows (Tr. 171-1 

Q. What did you talk about? 

A. Dreams and the force. 

Q. Could you explain that? Could you explain what the 
conversation was? ' 

A, Yeah, I can pretty well repeat it. It sounds pretty 
silly. He said — Benny told me that he'd had a dream. 

Q. Benny Llcari? 

A. Yeah. That the Force was with him. That a rock fell 
out of the back of the tunnel and put a hole in the fan 
line. And T. asked him if he was all right. 

Q. What did you mean when you asked him if he was all 
right? 

A, Well, he talked incoherently. I never heard of such 
a positive dream projection, and he wanted me to go turn 
the fan on before I done anything else. 

Q. Did he ask you to turn the fan line on? 

A. Yeah, and the Force was with him. So 1 said, I'll turn 
Che fan line on. I was going to turn it on to humor him. 

And lo and behold, the fan run just fine. 

Q. What else do you remember from the conversation that 
you had with Mr. Licari that morning? Was there any other 
explanation or any other — 


A. 


Yeah. 


Q. ^■Jhat was Che response? 


A He said he just knew It, that the force was with hi... 
td rLk fell out of the back of the tunnel and put a hole 
l^the fan line. And he asked me to convince Che ochei mil 
that chat's how a hole goc put in the fan line. 


KnA did vou eventually go turn on the fan? 


A. Yes. 

Q. And did it work? 


A. Yes. 

Q. What was — can you describe how Mr. Licari was havin 
this conversation with you? Was he excited? 

A. Yes, he had to be pAetty excited. And real enthused. 
I mean like there was no doubt. 


Q. Do you know where Mr. -- well, whether Mr. hicari 
on Che mine property? 


A. Yes, I do, I did. 

Q. Could you tell us where he lived on the property? 

A. He lived, when you approach the line he had a patrol 
the guard shack, it’s right in here — let me look at thi 
a little closer. (Witness examines document.) This is 
the guard shack — 


* * * 


Q. Did you — did you find your conversatlon-with Mr. L 
chat morning unusual? 

A. Yeah, found it real strange. I wasn’t too sure — 1 
really thought mayb e he had a load on, I thought maybe V 
been drinking a little bit through the night. And later 
I turned the fan on and it run I got quite angry with Mr, 
out in the parking lot. And I got angry because I told \ 
that 1 felt using the powder would have been a hell of a 
better way it was done, the hole got put in the fan lino 


Mr. Hansen confirmed Cliat he was part of the rescue team that went 
rground with Inspector Muniz on September 3, 1980, after the vent tube 
unclogged. He observed two sets of footprints, part of a broken axe 
a piece of fan line in the area where the vent tube had been cut, and 
ssumed the axe was used to cut the tubing, but did not believe it 
d have been made by falling rock (Tr. 176). He also confirmed that 
Licari and Mr. Canapa were scuba divers, and he observed scuba tanks 
gear stored at Mr. Licari's house. He also stated that Mr. Licari 
previously asked NSHA and the state Inspectors whether scuba gear 
d be used to enter the mine because the Gregor rescue units were 
at the site, but the state officials indicated that it could not be 
(Tr. 178). 

As for the identity of the person or persons who may have entered 
mine, Mr. Hansen stated that Mr. Koepke told him the next day, 
ember 4, 1980, that It was Mr. Licari and Mr. Canapa, Mr, Hansen 
ed further that Mr. Koepke told him that he saw Mr. Licari, Mr. Canapa, 
Reed, and quarry superintendent Ron Frasee at tlie portal area on the 
ing in question, but that he did not actually see anyone enter the 
portal or punch a hole in the portal seal (Tr. 180-181). 

On cross-examination , Mr, Hansen confirmed that he personally does 
like Mr. Licari, and he related that Mr. Licari had made some 
ements regarding the operation of the mine to the local press, and 
Mr. Hansen and the respondent are involved in a court suit concerning 
amation of character". Mr. Hansen also confirmed that he is a party 
nother court suite concerning moving costs connected with his employment 
the respondent (Tr. 183). He testified furtlier as tp the conditions 
he underground mine the day he entered it with the rescv\e team, 
cated that it was intensely hot on September 2d, but chat it had 
ed down after the smoke was vented the next day. 

Mr. Hansen stated that he mentioned the axe which he observed under- 
nd to MSHA investigator Juan Wlimouth some ten days later when 
Wilnvouth came to Uis house to speak with him. Mr. Hansen also confirmed 
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Mr. Hansen stated that he mentioned the axe which he observed 
underground to MSllA investigator Juan Wllmouth some ten days later when 
Mr. Wllmouth came to his house to speak with him. Mr. Hansen 1 
confirmed that he resigned his job with the respondent on September 8, 

1980, and that he gave his/'qult’* to Mr. Licari. He also confirmed 
that after he quit, he was Involved In an automobile accident on mine 
p^opert^and was charged with felony drunk driving (Tr. 190). Mr. Hansen 
scared Chat to his knowledge none of the certified rescue tear, members 
including himself, entered the mine bewteen the hours of 12.00 midnight 
and 8:00 a.m. , September 3, 1980. He also indicated that Mr. Licari, 

Mr. Canapa, and Mr. Schmidt are not certified in mine rescue by MSHA 
(Tr 193) To his knowledge, none of these individuals entered the mine 
at the time In question <Tr. 194). He also conceded that the maxiraom age 
for one to serve on a rescue team Is fifty, and that at Che time he served 
on Che team he was fifty-two (Tr. 194). However, he indicated that 
MSHA authorized his entry and excepted him from the age requirement (Tr. 1. 
Mr. Hansen also stated that when Mr. Licari cold him about the force , 
he felt that Mr. Licari knew that a hole had been cut in the fan line (Tr. 


Testimony and evidence adduced by the respondent 

Arnold Kopelson , testified that he is an attorney, that his firm 
represents the respondent, and he confirmed that he is a co-partner with 
Mr. Miller in the ownership of the mine in question. He testified that 
he and Mr, Miller were at the mine site on September 2, 1980, and they 
went there to ascertain a manner in which to gain entrance to the portal 
for the purpose of putting out the flro. He confirmed that he participate< 
in the conferences with MSHA representatives that day and also confirmed 
the fact that a mine entry was made that day by a rescue team. He was 
standing 30 or AO feet from the portal, but was moved back to a distance 
of 250 to 300 feet on orders by company safety officer Sandy Rettagliata. 
Sometime during that evening he started to feel nauseous and dizzy, and 
experienced severe headaches and a burning in his nose and throat, and 
decided that he had to leave the area. He spent the next day in bed. 

He expressed a concern for the safety of the people in the area, and 
expressed his view that 250 to 300 feet from the portal would be a safe 
distance for people to be. He asked Mr. Miller to convey these views 
to Mr. Licari so that he could keep people away from the .portal (Tr. 225-2 

Mr. Kopelson stated that he d.id not give anyone permission to enter 
the mine portal, except as authorized by MSHA. Mine management speciflcal 
told Mr. Licari to .stay away from the mine portal because of the smoke, 
and this included security personnel. He did this out of concern for the 


On cross-examination , Mr, Kopelson stated that prior to September 2, 
he and Mr. Miller had made many trips to the mine, but except for the day 
the fire started, he could not recall being as close to the portal as 
he was on September 2 (Tr. 233). 

Jean Baudizzan , testified that he is employed by the respondent as a 
security guard, and that on September 3, 1980, he was working the graveya 
shift from 12:00 midnight to 8:00 a.m. He was assigned to shack guard po: 
Number 2. During that evening he had occasion to see Mr. Koepke while 
making his security rounds. He first saw him at his guard post at 12:00 
midnight when he came to speak with the miners, and later saw him in 
his pick up truck some 60 feet from his post. Mr. Koepke came and went 
at various times, and was also asleep in his vehicle for about two hours 
during the time in question (Tr. 237). 

Mr. Baudizzan confirmed that from his guard post he could not see 
the portal entrance to the mine. He also conflrined that he was interview 
by MSHA personnel concerning the alleged entry to the mine on September 3 
and that his supervisor discussed the matter with him and advised him 
to cell Che cruch Co the Invescigacor (Tr. 239). Mr. Baudizzan stated 
that he heard rumors chat "pracclca^ly every employee there and past 
employees had gone Into the mine at one time or another", but that he 
heard no actual names mentioned (Tr. .240). 

On cross-examination . Mr. Baudizzan confirmed chat the "rumor" 
he heard about concerned people allegedly entering the mine "after the 
mine was supposed to have been entered", after September 3d (Tr. 242). 

Michael Miller , confirmed that he was at the mine on September 2, 19 
and that he was with Mr. Kopelson during most of the day and evening. He 
observed a great deal of smoke coming out of the portal seal, and he too 
was ill that evening and the next day. He testified that no one, includi 
himself, ever gave anyone working for him permission to enter the mine. 
Prior to Che instant citation, the mine had a perfect safety record since 
ground was broken on March 1, 1979. Mr, Miller stated that he has no kno 
as to who may have entered the mine, and has seen no credible evidence 
as CO the identity of the person who allegedly entered the mine. He 
confirmed the fact that the mine operation had a significant Impact on 
Che economy of the county, and that his payroll was approximately 
$200,000 a month. He also confirmed that he had received numerous phone 
calls from people telling him that "they would be only too happy to 
go into chat mine and just knock the damn fire out", but Chat in each 
instance, these offers were rejected. To Che best of his knowledge, 

"we followed the rules and regulations" (Tr. 245). 


Che order and the modifications, Mr. Miller stated as follows (Ir. ^ 

THE WITNESS: That is correct. I mean, I will 
testify to an opinion. I found MSHA Co be inaccurate 
in the conclusions they reached, I found them to be 
obstructionist, I found them to be extremely uncoopera- 
tive, And I'm not talking about Mr. Esteban, who Is 
our regular inspector. I*m talking about the entire 
team of people who came down, I consider the behavior 
of MSHA on this case disgraceful. 

JUDGE KOUTRAS: In what regard now? 

THE WITNESS: We were getting orders all the time 
and modification of orders, and we were being — one 
time, Your Honor, we had made a request that we would try 
and get members of the San Francisco Fire Department, 
who are trained fire fighters, to come down and help us 
to end this fire, which we believed was a smouldering 
fire, and that offer was refused. Every time we turned 
CO try and make what we considered to be a carefully 
considered suggestion as an appropriate method for dealing 
with this fire, some reason was found as to why we 
could not do it, 1 also find the orders inconsistent, 

A lot of Che conclusions reached were based upon hearsay, 
circumstance, and very inconsistent with themselves. 

I also must say. Your Honor, that under the 
circumstances, with the pressure that everybody understand 
that I was under, the Company was under, I took a look at 
the letter of the 2Sth of August and I did see what I 
thought to be a statement that you may enter the mine as 
long as four conditions are complied with. We recommend 
chat the portal be sealed, we recommend — twice, they 
stated — chat the portal be sealed, But we forbid 
anybody from entering this mine unless the following 
four conditions are met. Then there is a circumstantial 
case that someone did enter the mine. I don't. think that 
anybody in his right mind would question the fact that 
somebody must have gone into the mine. 

But the Issue is, It was never linked to this 
Company, which had a perfect safety record up until that 
date, cooperated with the investigation, has never seen 
one shred of credible evidence to establish who went in, 
the circumstances under which they went in, and whether 
it violated the letter of August 28. You put all those it 
together and I don't understand why I'm here today. 


rhe only persons senior to him were the mine owners, and Mr. Hansen was 
:he underground superintendent working under his supervision. Mr. Hansen 
■/as responsible for the direct construction of the shaft and tunnel, and 
■Ir. Llcari conceded that during the period of September 2 or 3, 1980, 
le and Mr. Hansen were not getting along. He confirmed that he too 
received offers from members of the community to help put out Che fire, 
that he considered these offers to be serious, but that he never engaged 
any of these people in the fire fighting activity (Tr, 254-257). 

Mr. Licarl stated that mine management at all times did their best 
:o insure the safety of their personnel and to comply with all of the 
agency regulations in attempting to put out the fire, and that at no 
lime did Mr. Miller or Mr. Kopelson ever give him authority, permission, 
ar directions to violate any order, rule, or regulation of any state or 
federal safety agency (Tr. 257). 

Mr. Licari confirmed that he had a discussion with Mr. Hansen at 
:he mine on Che morning of September 3, 1980, and that during that 
lonversaclon he expressed his displeasure over any attempts to use dynamite 
Ln the tunnel because of the fact that MSHA and OSHA had advised him 
ihat Che gasses in the tunnel were approaching the lower explosive limits, 
le explained Co Mr, Hansen that th^ use of beach balls and umbrellas shoulc 
)e discontinued because he (Licari) had drafted a schedule for reopening 
:he mine. With regard to Mr. Hansenfs testimony regarding the ’’force", 

Ir. Licari denied Chat he had mentioned any "dreams" to Mr. Hansen, 
ind explained that he generally used the phrase "may the force be with 
/ou" In greeting or saying goodbye to people. He denied chat he entered 
:he mine, and stated that he had no knowledge as to who may have entered 
:he mine contrary to MSHA instructions (Tr. 259). 

On cross-examination , Mr. Licari confirmed that he no longer was 
employed with the respondent company, but is employed with Demex Inter- 
lational, who in turn is doing work for the respondent. He also confirmed 
:hac at the time of the incident in question, he was not trained in 
nine rescue, but is now. He also confirmed that he is a certified advancei 
5cuba diver and that he had scuba equipment stored on the mine site at 
:he time of Che entry in question (Tr. 261). He stated that at the time 
)f the alleged illegal entry, he did order security personnel out of 
:he mine portal area (Tr, 261). 

Mr. Licari stated that when he discussed his mine reentry plan with 
Ir. Hansen, he had prepared it sometime between the hours of 12:00 mldnighi 
md 8:00 a.m. (Tr. 265). He stated that the original portal seal was 
lirtlghc and composed of sand and other materials, but that the seal 
/as removed to facilitate the entry of the authorized mine rescue team, 
md to his knowledge this was the first time anyone had entered the mine 


Pe c it: loner *s a rs undents 


The facts presenced in this case are detailed in the post-hearing 
"proposed findings of fact" submitted by the petitioner in support 
of its case, and they are as follows. On August 8, 1980, a fire broke 
out in the underground portion of the mine and It was apparently started 
when a spark from a torch ignited bales of hay stored underground. 

Shortly after the fire started, an MSHA inspector appeared on the scene 
and issued a withdrawal order pursuant to section 103(k) of the Act, 
withdrawing mine personnel from the mine and prohibiting anyone from 
reentering until such time as MSHA determined that any hazards connected 
with the fire had been eliminated. The original order was modified sever 
times by MSHA inspectors, and the gist of these modifications prohibited 
anyone from reentering the mine without direct authorization from 
MSHA's Western District Manager. 

In response to the modified order, respondent issued a plan for 
reentering the mine, and MSHA's district manager responded to that plan 
and advised the respondent Chat MSHA would not permit mine reentry unless 
four conditions were met. The conditions were (1) all persons were to 
use approved 2-hour self-contained oxygen breaching devices; (2) all 
persons entering the mine must be currently certified by MSHA in mine 
rescue procedures; (3) the persons entering the mine must consist of a 
minimum of four properly equipped persons and a back-up team of four 
additional persons to be maintained in Immediate readiness to enter the 
mine if necessary; and (4) industry recognized mine rescue procedures 
and techniques must be followed by all persons entering the mine. Respor 
agreed to comply with these conditions. 

On September 2, 1980, in an attempt to facilitate mine reentry, 
respondent made an effort to remove smoke from the mine by use of a 
ventilation fan. During this process, the fan somehow became blocked, 
and attempts to unblock it by various methods were unsuccessful. All 
surface mining activities ceased, attempts to unblock the fah were dis- 
continued, and all mine personnel were Instructed to leave the mine 
site. At approximately 12:30 a.m. , September 3, 1980, all mine personnel 
had left the mine, and the mine security staff was Instructed to secure 
the mine procal area and to insure that everyone left the area. Once 
this was done, certain mine security personnel were instructed to relocal 
their security post away from the mine portal area to an area near the 
entrance to the mine property, and they were further instructed not to 
allow anyone past the guard post other than the chief of security. 



smoke from the mine. The inspector believed that this was done sometime 
within the hours of midnight and 8:00 a.m., that same day» and since 
MSHA had no knowledge of this, and since it was obvious to the inspector 
that an unauthorized entry had been made contrary to the terms of the 
orders which had previously been Issued, he Issued the citation which is 
the subject of these proceedings. 

Petitioner concludes that the respondent failed to adequately safe- 
guard against persons reentering the mine and thus violated the 103 (k) 
order issued on August 8, 1980, and as modified on September 2, 1980. 
Since the respondent has not challenged the validity of the order in 
question, petitioner asserts that the only issue presented is whether 
the respondent, either by actions or Inaction, violated section 103 (k) 
of the Act. 

In support of Its case, petitioner argues that there is no question 
that one or more persona entered the mine between the hours of 12:45 
a.m. and 8:00 a.m. on September 3, 1980, and cut a hole in the fan line, 
and that respondent’s president Michael Miller conceded that this is the 
case. Petitioner asserts chat there is an abundance of facts from which 
Che logical inference can be made that the individuals who entered Che 
mine on September 3, 1980 did not comply with the four conditions set 
forth by MSIlA's letter dated August 28, 1980. First of all, if the perse 
who entered the mine were intending to meet MSl-lA’s requirements, there 
would be no logical reason to commit the entry in the twilight hours. 

More specifically, it would have been necessary Cor elglit persons 
(^-person rescue learn and 4-person back-up team) certified in the mine 
rescue to have participated in the entry in order to meet the second- 
and third-enumerated MSHA conditions. However, the individuals certifiec 
in mine re.scue by MSHA, namely respondent's Underground Superintendent 
Dean Hansen, Mark Gentry, Robert Holbrook, Charlie Sinyche and MSHA Mine 
Inspector Felix Muniz, were not present at the mine on September 3, 1980 
between Che hours of 12:45 a.m. and 8:00 a.m. Tu addition, the Individui 
who were present at the mine on that day and at that time, namely respoiu 
Project Manager Benny bicari. Security Director Ron Schml.de and Surface 
Foremean Dean Reed, were not at that time certified in mine rescue by 
MSHA. If Che persons who entered tlie mine were interlopers, It is highly 
unlikely that they x^^ere MSHA-certif led in mine rescue. 

Petitioner maintains that It is improbable Chat the persons who 
entered the mine wore MSHA-approved self-contained oxygen breathing 
apparatus because the respondent did not have any MSHA-approved self- 
contained breaching apparatus readily available at Che mine and it is 


of care to insure that no persons entered the mine. Respondent 
"to cause Immediately all persons . . . to be withdra^^/n from, a 
prohibited from, entering" the mine, and the August 9, 1980 mod 
of the original withdrawal order prohibited "any perso _n from en 
the mine portal without direct authorization from MSHA’s Wester 
Manager." The district manager’s letter of August 28, 1980, wh 
incorporated by reference Into the September 2, 1980, modificat 
original withdrawal order, stated that MSHA would "not allow £e 
enter the mine" unless the enumerated conditions were met. Thu 
niaintains that the withdrawal order and the subsequent modifica 
not limit their scope to "miners" or "operator’s employees". I 
the word "persons" was used in the withdrawal order and its sub 
modifications, and respondent's duty of care extended not only 
miners and its employees, but extended to all. individuals. 

Petitioner states that there are several factors which ind 
that the mine entry on September 3, 1980, was accomplished with 
knowledge and involvement of respondent. In support of this co 
petitioner points out that top-level mine management, who were 
ordinarily at the mine during the graveyard shift, were at the 
September 3, 1980, at the time the entry occurred. On the morn 
Che entry, respondent's Project Manager, the highest level on-s 
made statements which Indicated chat he at that time already ha 
of Che hole in the fan line and knew the fan would function pro 
Furthermore, petitioner points out that it was respondent who h 
most CO gain from the entry to the mine because it would have b 
Impossible to put out the fire without making a hole in the fan 

Petitioner asserts that participation by Che respondent in 
of the mine would constitute gross negligence because it would 
reckless disregard of an order Issued by MSHA for the purpose o 
the health and safety of all persons in the area. In the alter 
petitioner argues that the respondent certainly failed to exerc 
reasonable care to prevent the entry of persons into the mine, 
of these conclusions, petitioner points out chat immediately af 
mine fire began, the portal area was sealed off and a permanent 
post was established at Che portal area. Additionally, responc' 
received numerous offers, which respondent considered sincere, 
in the local area volunteering their assistance in extinguishlr 
fire. Thus, petitioner concludes that it is obvious that respc 
recognized the danger of an unauthorized entry to the mine if t 
area were left unguarded and realized the Importance of having 
security in the area. Despite this knowledge, respondent never 
removed its security guard from the portal area on September 3, 
Co a post where the guard could not see the portal. Petitionei 
that Che removal of the security guard to a location where he 1 
of the portal at the very least constitited ordinary negligence 


that It volunLarily evacuated the mine, reported the fire to MSHA, and 
that at the time the inspector issued the withdrawal order on August 8, 
1980, no one was in the mine. 

Respondent's arguments include a recitation of the facts surroundin 
the issuance of the order and the subsequent modifications, including 
respondent's argeement to comply with MSHA's four conditions before 
reentering the mine. Respondent asserts that investigations conducted 
by MSHA as well as the respondent failed to determine the identity of 
the person or persons who may have entered the mine, the training 
of any such person, the equipment used by such persons, or any clrcumsta 
surrounding the alleged entry. Further, respondent maintains that perso 
other than mine officers or employees had strong motives to aid the 
respondent by an entry into the mine. However, respondent concludes 
that no evidence was adduced to prove chat it enticed, solicited, encour 
allowed, permitted, or suffered any person or persons to enter the mine 
during the time in question. 

Respondeat maintains that it took reasonable and responsible precau 
to prevent any unauthorized entry In violation of the withdrawal order, 
and that it did not violate that order, as modified. 

Findings and Conclusions 


Fact of Violation 


The respondent in this case is charged with a violation of section 
103(k) of the Act, and the theory of MSHA*s case is Chat someone made an 
unauthorized entry into the underground mine tunnel on September 3, 1980 
contrary to the conditions and prohibitions Imposed on the respondent 
by the section 103(k) order and modifications. 

Section 103(k) of the Act states in pertinent part: 

In the event of any accident occurring in a 
coal or other mine, an authorized representative 
of the Secretary, when present, may issue such orders 
as he deems appropriate to insure the safety of any 
person in the coal or other mine, and Che operator 
of such mine shall obtain the approval of such 
representative, in consultation with appropriate 
State representatives, when feasible, of any plan 
to recover any person in such mine or to recover the 
coal or ocher mine or return affected areas of such 
mine to normal. 


An unplanned mine fire not extinguisnea 
within 30 minutes of discovery; 

It seems clear to me that section 103(k) clearly authorized the 
issuance of the initial order of August 8, 1980, withdrawing miners 
the mine. The fire in question is clearly an "accident within the 
of the regulations requiring that It be reported, as i^ell as the aut 
of MSllA CO conduct the investigation which took place in this case, 
addition, I conclude and find that the issuance of the subsequent me 
to the initial order were within the authority granted the inspectoi 
by section 103(k), were properly and validly issued, and that the n 
was obligated and bound by the conditions set forth in those modifit 
See; MSHA v. Eastern Ass ociated Coal Company , HOPE 75-699 , IBMA 76- 
FlilSHRC 2A67, 2472, September 2, 1980, where the Commission held tl 
inspector is not restricted to enforcing only mandatory safety stanc 
or preventing imininent dangers. Eastern Associated Coal concerned I 
very same statutory section 103(k) provision in issue in the instani 

Section UQ(a) of Che Act, 30 U.S.C. S20(a), provides in pertii 
part that "/t/he operator of a coal or other mine in which a vlcUa^ 
occurs of a mandatory health or saljecy standard or who vlolate_s _an _y 
other provision of this Act , shall be assessed a civil penalty by tl 
Secretary . . (emphasis supplied). In the instant case, respondi 
is charged with a violation of the conditions imposed upon it by Chi 
validly issued modified withdrawal order issued pursuant Co section 
If MSM can establish by a preponderance of the credible evidence a> 
here chat the terms of the modified order have been violated, Chen 
established a violation of section 103(k), and a civil penalty asse 
may be made for that violation. Therefore, the first question to b 
addressed Is whether or not MSHA has carried its initial burden of 
the violation as charged. Secondly, if a violation has been establ 
the next question is whether or not the respondent Miller Mining Co 
should be held accountable and responsible for that violation and a 
a civil penalty. 

Respondent does not dispute the fact that someone entered the 
on September 3, 1980, and that MSHA’s district manager had not appr 
this mine entry. In addition, it is clear that respondent understo 
and agreed to abide by the conditions imposed by the district manag 
before reentering the mine (Exhs, P/R-3 and P.R-4). In addition, a 
by Che petitioner in its post-hearing submissions, it seems clear t 
from all of the evidence presented in this case that there is a str 
inference that the person or persons who made the mine entry did n 
follow MSHA's conditions precedent at the time the entry was made. 


umlnous Coal Operators* Assn, v. SecreCary of the Interior , 547 
d 240 (4th Cir. 1977), the Court held that mine owners are absolutely 
ble for violations by independent contractors. Based on its analysis of th 
Court held that the mine owner is liable for a violation regardless of who 
lated the Act or created the danger . The Court reaffirmed this holding 
a per curiam opinion on December 24, 1981, dealing with a case arising 
er section 103(k) of the 1977 Act, Harman Mining Corporation v. FMSHRC , 
Cir,, No, 81-1189. My prior decisions In Harma n, which subsequently 
ame the final decisions of the Commission, are reported at 3 FMSHRC 
January 2, 1981, Although the case at hand does not involve an 
ependent contractor, the principal that a mine owner is liable for 
iolation occurring on mine property, regardless of falut, still applies. 

In view of the foregoing, and on the basis of a preponderance of the 
dence adduced in this case, I conclude and find that the petitioner has 
abllshed a violation of section l63(k) of the Act as stated in the 
ation. Accordingly, Citation 0601832, September 5, 1980, IS AFFIRMED. 

e of Business and Effect of Civil Penalty on the Respondent's Ability 
Remain in Business. 


The parties stipulated that the respondent is a small to medium size 
e operator and that a reasonable penalty will not adversely affect its 
lity to continue in business, and I adopt these stipulations as my findings 
these Issues. 

tory of Prior Violations 

The record establishes that the citation issued in this case was 
first one served on the respondent under the 1977 Mine Act, and that 
respondent has had no previously assessed vlolncions. I find this 
be an exemplary safety record and this is reflected in the civil penalty 
essed by me for the citation in question. 

vity 

The facts in this case reflect that no injuries resulted from the 
e fire in question, and that at the time Che order issued all personnel 
been removed from the underground mine by mine management. In 
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and find that the violation was serious. 

Good Faith Complaince 

The order issued in this case was terminated on January 7, I9^| 
after the respondent "was made aware of the danger and public law 9 
(Exh, P/R-11). In addition, the record reflects t!int respondent ca: 
with MSHA during the course of its investigation in this case, and 
inspector's who prepared the report in this regard acknowledged thi 
(Exh. R-2, p.6). I conclude and find that respondent demonstrated 
faith compliance. 

Negligence 

Respondent argues that it took reasonable and responsible prcc 
to prevent any unauthotlf.ed entry into the mine in violation of the 
drawal order. Although respondent does not elaborate further in it 
posthearing written submissions, during the course of the hearing 
Mr. Miller and Mr. Kopelson testified that the decision to remove 
personnel from the mine portal area was based on safety considcraU 
because of the smoke and gasses being emitted from the portal. Boi 
Mr. Miller and Mr. Kopelson testified ns to certain ilJ effects the 
experienced while in close proximity (30 or 40 feet) to tlic portal, 
testimony was also presented that the company safety director (S.aiu 
suffered from possible smoke inhalation and may have been hospital: 
Given these circumstances, respondent suggests that the decision tt 
all personnel, including the security guard, away from the portal i 
for a distance of 250 or 300 feet, was to insure the safety of per.' 
rather than to provide an opportunity for someone to enter tlm miin 
being seen by the guard. 

Former security guard Allan i-Jhite testified that Project Mnna) 
Licari came to Che portal area sometime after 12:30 a. in., Septembe 
and instructed him to remain in that area to insure that all miner; 
and that the area was secure. Mr. l'A\ice claims that Mr. Licari, ga- 
no reasons for chose instructions, and thiU sometime later Seciirit; 
Chief Schmidt instructed him to remove himself from the portal pla 
area and establish his guard post "on cop of the hill". Although 1 
had a partial view of the plaza area from this newly cstablisliod p( 
he could not sec the actual mine portal. He also indicated that \v 
his guard post on Che hill except for Mr. Keopke and Mr. Schmidt, 
that there were other means of access to the plaza area which he c- 
not observe. 


He also explained that the reason personnel were not removed from the 
plaza area prior to this time was that the period September 2-3, was the 
first time the portal was opened (Tr. 268). 

Petitioner’s arguments in support of a finding of gross negligence 
on the part of the respondent is based on certain circumstances and factors 
dealing with the control and posting of the guard force, the "unusual” 
presence of mine management personnel at the mine in the early hours of the 
morning, management's "motive" in wishing to see the fire extinguished, 
and the damaging testimony by Mr. Hansen, which petitioner concludes 
establishes a strong inference chat Mr. Licari had prior knowledge of 
the hole in ventilation cubing and that the fan would exhaust the smoke 
once it was turned on. 

Petitioner's alternative argument in support of a finding of ordinary 
negligence is based on an assertion that respondent's removal of security 
guard White from the portal plaza area to a position on a hill where he 
could not see anyone entering the sealed portal area at least constituted 
ordinary negligence, parciucaly in view of Che numerous offers of assistanc 
from the nearby community to enter the mine and extinguish the fire. 
Petitioner argues that respondent had a duty to do everything reasonable 
to safeguard against anyone entering the mine, and petitioner obviously 
believes that removing a guard to position where he could not observe anj 
entering was unreasonable. 

Considering all of the circumstances presented in this case, 
petitioner's "circumstantial case" arguments are plausible. That is, 
it is possible for one to conclude that mine management embarked on a 
"wacergate" type conspiracy to set the stage so that someone could enter 
the mine and knock a hole in the ventilation cubing with an axe, thereby 
solving a problem chat State and Federal Enforcement officials could not 
solve from the day the fire started in the mine. On the ocher hand, 
respondent's assertions that mine personnel were removed from the area 
for safety reasons is equally plausible. However, the one disturbing 
feature in respondent's explanation is that the one person who could 
have prevented the entry, the security guard , was ordered to withdraw 
to a position where he could not see the portal and do the job Chat he 
was hired to do, namely Co insure chat no one entered the mine. I am 
not convinced that the security guard could not have been positioned in 
such a manner as to insure his safety as well as to insure that absolute 
security against an illegal mine entry be maintained. In short, after 
careful consideration of all of the evidence in this case, I conclude 
and find that respondent had a duty to insure that no one enter Che sealed 
mine portal, and Chat by ordering the security guard to reposition himself 
Co an area where he could not maintain the area in question totally secure 


On the basis of the foregoing glndings and conclusions, and tnkl 
Into account the requirements of section llO(i) of the Act, including 
Che fact that respondent has an excellent safety record, and voluntar 
withdrew all miners and secured the mine when the fire started, I con 
and find that a civil penalty assessment of $250 is reasonable for th 
citation which I have affirmed. 


Order- 


Respondent IS ORDERED to pay a civil penalty in Che amount of $2 
within thirty (30) days for the violation in question, and upon recel 
of payment by the petitioner, this matter is DISMISSED. 



Administrative Law Judge 


Discribuclon: 

Debra L. Gonzales, Esq., U.S. Department of Labor, Office of the Soli 
^50 Golden Gate Ave., Box 36017, Room 11071 Fed. Bldg., San Francifl 
CA 9A102 (Cerctfied Mail) 

Michael Miller, President, Miller Mining Co., Inc., 2029 Cenr.ury Parh 
East, Suite 2500, Los Angeles, CA 90067 (Certified Mall) 
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Contest of Citation 

Docket No. PENN 82-44-R 
Citation No. 1143669 


Civil Penalty Proceeding 

Docket No. PENN 82-99 
A.C. 36-00807-03107 V 

Renton Mine 


DECISION 

Robert Vukas, Esq., Pittsburgh, Pennsylvania 
for Consolidation Coal Company; 

David T, Bush, Esq., Office of the Solicitor 
U.S. Department of Labor, Philadelphia, 
Pennsylvania, for the Secretary of Labor. 


Before : 


Judge Melick 


These consolidated cases are before me pursuant to 
sections 105(a) and 105(d) of the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. § 801 et seq . , the "Act", to 
contest a citation containing special findings under section 
104(d) (1) of the Act (Citation No. 1143669) and for review 
of a civil penalty proposed by the Mine -Safety and Health 
Administration (MSHA), for that citation. 1/ The issues 
before me are whether the Consolidation Coal Company (Consol) 


1/ Section 104(d) (1) provides in part as follows: 

"If, upon any inspection of a coal or other mine, an 
authorized representative of the Secretary finds that there 
has been a violation of any mandatory health or safety 


comply with the law. An appropriate civil penalty must alsc 
be assessed if a violation is found. Evidentiary hearings 
on these issues were held in Pittsburgh, Pennsylvania on 
June 24 , 1982. 

The citation at bar was issued by MSHA inspector Frank 
Murin on December 18, 1981, and alleges as follows: 

A 103(g) (I) request 2/ was initiated con- 
cerning a malfunction that had occurred to the 
man-hoist at the Renton Mine on the 4 p.m. shift 
on October 21, 1981. During the course of the 
investigation it was revealed that repairs were 
made to the overspeed device for the hoist, 
however [sic] were not completed prior to lowering 
workmen into the mine. A locking screw that 
prohibits movements of the overspeed retaining nut 
was not replaced into position. (The retaining 
nut is used to hold the overspeed assembly in 
place, ) 

The cited regulatory standard, 30 C.F.R, § 75.1725(a) 
reads as follows: "Mobile and stationary machinery and 
equipment shall be maintained in safe operating condition 
and machinery or equipment in unsafe condition shall be 
removed from service immediately." 


fn. I (continued) 

standard, and if he also finds that, while the conditions 
created by such violation do not cause imminent danger, 
such violation is of such nature as could significantly 
and substantially contribute to the cause and effect of a 
coal or other mine safety or health hazard, and if he finds 
such violation to be caused by an unwarrantable -failure of 
such operator to comply with such mandatory health or 
safety standards, he shall include such finding in any 
citation given to the operator under this Act." 

2 / A request for an inspection by the Secretary under 
Section 103(g) (1) of the Act, is one initiated by a miner 
or representative of miners. 


1534 


for the third time that shift it suddenly stopped. Accordinc 
to Leonard Conti, one of the miners on the cage at the time, 
it stopped so suddenly that it buckled his knees and "bouncec 
up and down." It was about 15 minutes before the cage 
started again and descended the remaining 50 to 75 feet to 
the bottom of the 520-foot shaft. Conti had previously 
experienced similar sudden stops of the cage as a result of 
blown fuses. 

Maintenance foreman Richard Murphy and general plant 
foreman Emerick Kravic were called in to correct the problem. 
A round retaining nut designed to hold a brass washer and 
tripping mechanism on the man-hoist overspeed governor had 
come loose thereby causing the overspeed governor to pre- 
maturely trigger and stop the man-hoist. When operating 
correctly the governor is designed to bring the man-hoist to 
an emergency stop if for some reason the rate of ascent or 
descent exceeds a pre-set speed. After the emergency stop 
in this case the miners in the third cage were apparently 
lowered to the bottom as Murphy held the trip bar in position 
with a screwdriver. The MSHA inspectors did not find this 
procedure to have been unacceptable for the limited purpose 
of allowing the miners to escape. 

The evidence shows that Murphy then tried to re-thread 
the retaining nut onto the rotating shaft of the governor as 
the man-hoist was raised. Initially there was some difficult 
in re-threading the nut and it apparently slipped off the 
shaft several times during the ascent. There was only a 
small opening in which to work and the nut was rounded with 
no machining (see Operator’s Exhibits 16, 17, 19 and 22). 
According to Murphy, he was nevertheless able to re-thread 
the nut aided by the rotation of the shaft as the cage 
ascended. No one was in the cage during this ascent and 
MSHA does not question these efforts by the operator to 
correct the problem. 
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opposite direction. Murphy testified that he was ne 
satisfied that necessary repairs had been completed. 


Harley Pyles, director of engineering services 
Consol and a graduate mechanical engineer, conceded 
would be "common knowledge" that a setscrew or simil 
locking device would be necessary to prevent a retai 
nut, such as the one here at issue, from loosening o 
rotating shaft. Maintenance foreman Denny Myers als 
inspector Murin that a tapered locknut or cotter pin 
have been used to prevent the retaining nut from unt 
Myers was nevertheless confident the nut would stay 
position on the fourth cage because "he watched it a 
way down," 


The fourth cage was lowered without incident an 
governor was then dismantled. It was at this point 
that the retaining nut contained a recessed setscrew 
if tightened, would prevent the nut from unthreading 
rotating shaft. The setscrew was apparently not pre 
discovered because it was obscured by grease and dir 
Because of the relatively old age of the hoist there 
moreover, no operating manual available that might h 
shown the existence of the setscrew. 


In deciding whether there was a violation of th 
standard in this case it is essential to determine w 
the man-hoist was, during its fourth descent, being 
tained in (a] safe operating condition" or alternati 
whether that man-hoist should have been removed from 
because it was in an "unsafe condition," As might b 
expected there is great divergence of opinion in thi 
On the one hand, MSHA inspector Murin testified that 
unsafe to have operated the fourth cage without the 
to lock the retaining nut on the governor. Accordin 
Murin, without that setscrev; or other means to preve 
retaining nut from unthreading, that nut could indee 
again come loose, engaged the governor and brought t 
hoist to a sudden stop, Murin thought that such abr 
stopping would in itself be hazardous. He thought t 
resulting injuries from possibly falling to the floo 
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and become entangled. Murin admitted however that in spite 
of these alleged hazards he knew of no requirement or 
suggestion by MSHA, by the rope manufacturer, or by anyone 
else for an examination of the rope and/or drum after such 
sudden stops. Moreover, MSHA inspector Gerald Davis, who 
has specialized training and experience inspecting elevators 
and man-hoists, conceded that he has in the past tested man- 
hoists, including the man-hoist in this case, in an overspee 
condition to determine whether the overspeed governor was 
properly functioning. Although Davis performs these tests 
during the ascent phase of the man-hoist operation it would 
appear nevertheless to place a similar strain upon the wire 
ropes . 


On the other hand it appears to be undisputed that the 
fourth cage was lowered manually at a controlled slow rate 
of speed and that at least one person kept watch on the 
suspect retaining nut to make sure it did not unthread 
during the descent. In addition, mechanical engineer Harley 
Pyles testified that even assuming that the cage would have 
been stopped by the overspeed governor that would have been 
unlikely to have lead to any rope or drum damage. He pointe 
out that the braking effect was not that extreme and that 
the ropes are in any event designed with a safety factor of 
from 5 to 10. At worst, according to Pyles, the riders 
would experience some buckling of the knees. 

The evidence in this case also shows that over the 
course of a year the man-hoist at issue will come to an 
emergency or sudden stop about six times. There is no 
evidence that anyone has ever been injured or that any 
damage has ever occurred as a result. I also note that the 
hoist rope is examined by x-ray every six months and is 
visually inspected every 24 hours. 

For the reasons that follow I conclude that although 
the operation of the fourth cage in the cited manner was 
indeed not free from danger it did not constitute a "sig- 
nificant and substantial" violation. At the very minimum 
there was the admitted danger according to Consol engineer 
Harley Pyles to the mechanics who were manually rethreading 
the retaining nut while the shaft was in motion. A similar 


the violation, there existed a reasonable likelihood that 
the hazard contributed to would have resulted in an injury 
of a reasonably serious nature. Secretary of Labor v. 

Cement Division, Natiopal Gypsum Company , 3 FMSHRC 822 at 
page 825. The test essentially involves two considerations, 
(1) the probability of resulting injury, and (2) the 
seriousness of the resulting injury. 

On the precise facts of this case I find a very low 
probability of injury. The retaining nut that had caused 
the initial problem had been completely rethreaded before 
the cited fourth descent, the descent was monitored and 
manually controlled at a low rate of speed and an individual 
continuously monitored the position of the retaining nut 
during the descent to make sure that it did not become 
unthreaded. I therefore find it highly unlikely that the 
cage could not have been brought to a gradual and complete 
stop before any loss of the retaining nut. Moreover, even 
with the unlikely loss of that retaining nut it is not 
disputed that the descent of the man-hoist would have been 
halted by the intervention of the overspeed governor. Since 
the cage was also descending at a slow rate of speed the 
alleged dangers attributed to sudden stopping would have 
also been greatly diminished. In addition the evidence 
shows that over the course of a year the man-hoist had 
almost routinely come to abrupt stops for various reasons 
without any history of resulting injuries or damage. 

Finally, I observe that MSHA*s own man-hoist "expert" 
admitted performing tests of the cited overspeed governor by 
triggering an emergency stop of the man-hoist. Although the 
test was apparently performed during an ascent phase I do 
not find significant variance between this acceptable "test" 
and the alleged hazardous operation cited. It would appear 
that if MSHA's "test" does not place unacceptable stress on 
the wire ropes then Consol's operation of the man-hoist in 
the manner here cited posed no significantly greater hazard 
in this regard. 

Under all the circumstances I cannot find that the 
violation was "significant and substantial. " It is not 
therefore necessary to decide whether the violation was the 
result of "unwarrantable failure," Note X/ supra . Since I 
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g nut and in light of the concessions by Consol's own 
ses that the use of such a device would be generally 
ed "common practice" I find that the operator was 
ent. It is observed that after the fourth cage was 
d the entire overspeed mechanism was dismantled and, 
iscovery of the setscrew in the retaining nut, was 
mbled with the setscrew tightened to prevent the 
ading of the retaining nut. The condition was 
ingly abated in a timely fashion and indeed even 
the condition had been cited by MSHA. It is un- 
ed that the operator is large in size. I note that 
nton Mine has a rather substantial history of paid 
ions, however, there is no evidence that any violation 
imilar nature has ever been cited. Under all the 
stances and considering the evidence in light of the 
ia under Section 110{i) of the Act I conclude that a 
penalty of $100 is appropriate. 

ORDER 

itation No. 1143669 is affirmed, however the special 
ficant and substantial" findings made therein are 
stricken. Consolidation Coal Company is ORDERED to 
civil penalty of $100 for the violation in Citation 
43669 within 30 days of the date Af this decision. 



bution: By certified mail, 

Vukas, Esq., Consolidation Coal Company ,. Consol 
1800 Washington Road, Pittsburgh, PA 15241 

T. Bush, Esq., Office of the Solicitor, U.S. Department 
or, Rm. 14480-Gateway Building, 3535 Market Street, 
elphia, PA 19104 

on Combs, Jr., Esq., United Mine Workers of America, 
th Street, N.W., Washington, D.C. 20005 


JOSEPH W. HERMAN, ) 

) COMPLAINT OF DISCHARGE, 

Complainant, ) DISCRIMINATION OR INTERFERENCE 

) 

V. ) DOCKET NO. WEST 81-109-DM 

) 

IMCO SERVICES, ) Mine: Mountain Springe Plant 

) 
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Appearances : 

Joseph W. Herman, appearing Pro Se, 
Reno, Nevada 

Richard 0. Kwapil, Jr., Eaq., 
Woodburn, Wedge, Blakey & Jeppaon 
Reno, Nevada 

For the Respondent 
Before: Judge John J. Morris 


DECISION 

Complainant Joseph W. Herman, (Herman), brings this action on his 
behalf alleging he was discriminated against by his employer, Imco 
Services, (IMCO), in violation of the Federal Mine Safety and Health P 
1977, 30 U.S.C, ^ 801 et aeq. 

The applicable statutory provision, Section 105(c)(1) of the Act, 
codified at 30 U.S.C. 815(c)(1), provides as follows: 

No person shall discharge or in any manner 
discriminate against or cause to be discharged or cause 
discrimination against or otherwise interfere with the 
exercise of the statutory rights of any miner, re- 
presentative of miners or applicant for employment in 
any coal or other mine subject to this Act because such 
miner, representative of miners or applicant for employ- 
ment has filed or made a complaint under or related to 
this Act, including a complaint notifying the operator 
or the operator's agent, or the representative of the 
miners at the coal or other mine of an alleged danger or 
safety or health violation in a coal or other mine, or 
because such miner, representative of miners or applicant 
for employment is the subject of medical evaluations and 


The threshold issue is whether complainant’s failure to file any 
>mplaint for almost a year after he was allegedly discriminated against 
iquires a dismissal of his claim. 

Secondary and alternative issues are whether respondent discriminated 
jainst complainant, an<l, if so, what damages are appropriate. 

SNYOPSIS OF THE CASE 

Joseph Herman asserts he was fired when he complained to company 
:ficials and to the Mine Safety and Health Administration (MSHA) about an 
isafe storage bin at IMCO’s Rattle Mountain project. Imco denies these 
legations and asserts that budget overruns resulted in the termination 
: the project and Herman's position as supervisor. 

The legal principles applicable in this case are enumerated in Pasula 
Consolidation Coal Co ., 2 FMSHRC 2786 (1980) rev'd on other grounds, sub 

im Consolidation Coal Co. v. Marshall F 2d ~ (3rd Cir. 1981) 

id in Chacon v. Phelps Dodge Corporation , 3 FMSHRC 2765, (1981). 

SUMMARY OF THE EVIDENCE 

The uncontroverted evidence concerning the late filing of the 
'mplaint will be initially reviewed. 

Herman was terminated as Senior Project Engineer by IMCO at the Battle 
luntain project on April 9, 1979 (Tr. 56, PI). After being discharged 
rman thought he was a scapegoat and, after thinking it over, he filed a 
aim (Tr. 152). Herman's initial effort at filing a claim was a letter he 
ote on March 3, 1980 to the Employment Security Department for the State 
■ Nevada, Hie letter was referred to the Department of Occupational 
ifety and Health (Nevada) on March 11, 1981. The Department forwarded 
rman a complaint form. 


2 
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On September 3, 1980, after conducting its investigation, 
Herman that no diacrimination had occurred within the meaning 
(P6). There was subsequent correspondence between Herman and 
lodged his complaint before this Commission on January 5, 1981 
File). 


DISCUSSION 

Section 105(c)(2) of the Act, [30 U.S.C. 815(c)C2)], prov 
as follows: 


Any miner or applicant for employment or re- 
presentative of miners who believes that he has bee 
discharged, interfered with, or otherwise discrirain 
against by any person in violation of this subsecti 
may, within 60 days after such violation occurs, fi 
a complaint with the Secretary alleging such discri 

It has been held that none of the deadlines in the discriminat 
of the Act are jurisdictional in nature. This view originates 
arising under the 1969 Goal Act. Christian v. South Hopkins C 
1 FMSHRC 126, 134-36 (1979). 

In Bennett v. Kaiser Aluminum and Chemical Corporation , 3 
(June, I98iy it was stated l:hat 

The proper test is whether tolling the filing perio 
is consonant with the purposes of the statute. Arne 
Pipe and Construction Co. v. Utah , 414 U.S. 538, 5 
T1974)^ Congress spok^ plainly on the subject when 
declared that the 60 day filing period "should not 
construed strictly where the filing of a complaint 
delayed under justifiable circumstances." S. Rep. 
95-181, 95th Cong,, let Sees, at 36, reprinted in, 
U.S. CODE CONG. & AD. NEWS at 3436, 

The first action taken by Herman in regards to his discri 
claim was when he wrote to the Nevada Employment Security Dept 
March 3, 1980 (Tr. 152, P8). I consider this letter to be at 
attempt, within the meaning of the Act, to file a complaint, 
that time almost 11 months had passed since the alleged discri 


I find from the evidence that Herman's discussion with MSHA officials 
Dccurred after investigator Wilmoth had been appointed. In point of time 
this was after the complaint filed with Nevada had been referred to MSHA 
[Tr. 157 , 159, P5). Accordingly, this was not a situation where Herman 
:ould have been mislead by MSHA officials as in Christian v. South Hopkins 
Doal Company, Inc. , supra . 

Herman's secondary claim that he was unfamilienr with court procedures 
loes not constitute justification for the delay. Herman no doubt remained 
jnfamiliar with court procedures since when he filed his complaint it was 
in the wrong jurisdiction. The evidence fails to establish any facts that 
■70uld justify the late filing of the complaint. 

For these reasons I conclude the complaint was not timely filed and ii 
should be dismissed, 

IMCO asserts that a further procedural delay requires dismissal of th< 
:laira. This delay arises from the statutory requirement that the person 
:laiming to have been discriminated against has 30 days to proceed with hii 
)wn suit after the Secretary has refused to proceed, 30 U.S.C. 8i5(c)C3). 

IMCO' a secondary procedural argument lacks merit. Tlie Commission fib 
reflects that MSHA wrote Herman on September 3, 1980 and advised him that 
:hey found no violation of the Act. On November 24, 1980, after Herman l\ac 
apparently written to the MSHA office in Reno, Nevada, MSHA again wrote am 
advised Herman that he had "30 days to file with the Review Conunission." 
rhe Commission file further contains Herman's letter of Jennuary 5, 1981 
lirected to the Commission inquiring about his claim, After he was advisee 
>y MSHA chat they would not pursue his case Herman’s actions were such that 
:he strict application of the 30 days filing requirement would not be 
warranted. 

Herman's post trial brief states that there is a two year limitation 
:ontroUing in this case. Perhaps such a limitation is contained in the 
general statutes of the State of Nevada. However, a Nevada statute would 
lot apply here. The pertinent controlling limitation for filing a 
:omplaint is the 60 day provision contained in the Act, 30 U.S.C. 

U5Cc)(2). 

However, for the reasons initially stated, namely, because of the 
ielay of approximately 11 months before any claim was filed, I rule chat 
:he complaint should be dismissed as not timely filed. 


Accordingly, aii iinoinga ul auu - -- — ^ 

stated relating to the merits of the case are in the alternati 
primary ruling dismissing the complaint. 

EVIDENCE ON TIIE MERITS 

The essential facts .are controverted and as hereafter not 
Herman's version of the facts, 

Joseph W. Herman, age 65, with a degree in mechanical eng 
hired by IMCO on April 4, 1978 (Tr. 20, 21). He was employed 
Project Engineer at the IMCO Mountain Springs plant near Battl 
Nevada (Tr. 22). Herman’s duties included the supervision and 
of facilities to enhance the production of barite (Tr. 23, 24) 
which is mined by the open pit method, is a white chalky powde 
used as a seal in the drilling process (Tr. 24). 

Herman's supervisor was Norman Cornell, located in Housto 
the site Herman cooperated with Dave Brown and John Miller, IN 
(Tr. 25, 26). IMCO and Herman agreed his work assignment was 
temporary nature which would terminate when the Battle Mountai 
finished. Herman also agreed not to leave before the project 
(Tr. 28) . 

Herman supervised the building of a boiler room as well c 
stallation of the boiler. His principal duties involved the d 
crew averaged about 25 workers (Tr. 34). The only other engir 
was Cornell who would occasionally fly in from Houston (Tr. 36 

About March 3, 1979, a question arose over the safety of 
storage bin. The dimensions of the bin had been furnished by 
engineering department. Herman (not a structural engineer) cf 
load bearing capability of the structure and became alarmed, 
discussing the matter with Cornell it was agreed that the cone 
could be enlarged (Tr. 37-39). 

After tlie slab was poured the next question centered on t 
for the structure (Tr. 39). On April 9, Cornell and Herman tj 
length. Herman told Cornell that when the bin was loaded the 
self destruct, twist, and collapse (Tr. 40). Herman further ( 
basis for his views (Tr. 40-41), Herman recommended that cert 
action be undertaken (Tr. 42). 

Cornell told Herman to proceed with the construction "in 
and under any condition (Tr. 39), Cornell also said not to wc 


? raising it into position with a boom. Herman intended to expedite the 
rection of the bin and then reinforce it before it was used (Tr. 44, 47). 

The following day Herman scheduled a meeting with Donald R. Harris, an 
;HA representative. Before the meeting with MSHA Herman met Ed Ruth, an 
ICO employee, in downtown Reno. Ruth told Herman that Dave Brown, the 
ICO Manager, had advised Houston about Herman calling in MSHA about the 
Ln (Tr. 129, 130). 

The meeting with Herman and MSHA took place on April 11, 1979. MSHA 
‘presentat ives Burris and McAlexander attended. Also present were 
imbert, the contractor, and Ed Ruth ( IMCO) . In addition IMCO's manager 
>hn Miller was "in and out" of the meeting (Tr. 48, 49, R7). 

The focus of the meeting was the storage bin, Herman submitted his 
ilculations to MSHA and it was agreed that MSHA would have its technical 
:aff in Denver review the matter. The technical staff subsequently 
mcluded that the bin structure should be redesigned (Exhibit P3). 

Herman called Cornell by telephone and told him of the meeting with 
;HA to evaluate Che safety of the bin (Tr. 56). U Before Herman 
>uld finish (his conversation) Cornell said "Lay off your crew, and you 
•e terminated immediately" (Tr. 57). Cornell stated the company was 
lutting down the project for reasons of economy. The Company had run out 
: money (Tr , 105) . 

Herman told Cornell he would not leave until he had secured the area 
id properly shut it down. Herman shut down the project on April 12, 1979 
id left on April 13, 1979 (Tr. 62-64). 

Two weeks later Herman visited the site. Contractor Toraporski was 
•esent at that time (Tr. 64). 


’ The record is unclear whether this pivitol telephone conversation 
‘tween Herman and Cornell occurred before or after the meeting with MSHA. 
i either event the exact sequence is not vital. 


Herman s compLaintR about the 200 ton bin which culminated in him 
calling in MSHA Cor an opinion were clearly protected activity. The 
evidence establishes Herman was forthwith and abruptly fired for that 
activity. The direct evidence: "1 told him fCornell] of the meeting with 
MSHA to discuss the safety of the bin ... and before I [Herman] could 
finish he (CornelLl said 1 was terminated and lay off your crev/' (Tr. 56, 
57). A clear case of protected activity, adverse action, and hostility h 
been established here Gf Chacon v« Phelps Dodge Cor])orat io n, supra, 

IMCO denies the statements attributed to Cornell by Herman. Cornell 
states the engineering problems had nothing to do with tho decision to fi 
Herman. That determination was made because tiie project coots were ck- 
ceeding the budget (Tr. 199-201). 

Cornell's testimony of the telephone call resulting in Herman's 
discharge is based solely on Cornell refreshing his recollection with a 
summary previously prepared from his telephone logs. This summary was ap 
patently prepared in April 1979 at the request of R.H. Jones, Cornell's 
supervisor (Tr. 214, R8). No further explanation appears in the record wl 
the logs were prepared. The underlying original detail of the daily 
telephone call logs was destroyeil when Cornell left IMCt). 

I do not find Cornell's version of tho telephone conversation to be 
credible. As indicated the foundation of tlic logs tliemselves is 
mysterious. Cornell has no direct recollection of the conversation when 1 
discharged Herman but an obvious element in this case is Herman's 
volatility in matters of safety and engineering integrity. 

Herman agrees that Cornell said he was shutting down the project be- 
cause of budget probloma but in my view Cornell seized on that reason to 
terminate Herman, 

The telephone log appears to be at best a self serving document. Un- 
related to any particular date on the telephone log is the statement that 
"all candidates for the position of Project engineer are given a copy of . 
list which is entitled 'Duties of a Project Hngineer'. Copy attached. Jc 
Herman had been given this list. He does not measure up to the minimum af 
far as performing these duties" (R8). However, according to Cornell the 
basis for this observation was that he had on occasion reprimanded Herman 
concerning the costs of the project. In addition, Herman would miss an 
occasional weekly report (Tr, 215), The record reflects that the project 
costs were only incidentally the responsibility of Herman, In fact Hermar 
was so unrelated to the costs of the project he was not one of the company 
officials receiving a copy of the projected budget overrun prepared by 


not aware ot the bin problem before Herman's termLation (Tr! 2 7 218)“ 

At another point he testified to the contrary (Tr. 220). 


issue requiring discussion involves the specific date of 

thnc'’thi! Cornell fired Herman. The evidence indicates 

that this conversation took place on April 9, 1979. Herman noted there w 

cLivity on the job site I conclude he could not have been terminated on 
he exact date of April 9. But the actual date is not vital to the case 
since the pivitol issues concern the protected activity and resultant 
immediate diacharge. 


Was there a budget overrun? The budget overrun was initially 
generated in a memorandum dated April 3, 1979. The written report, 
prepared by IMCO's manager Brown states, in part, ''assuming a 10% allowabi 
overrun, available capital was $1,980,000. This leaves a maximum balance 
of $194,359, Further, if these estintates are even remotely accurate, and 
emphasize that they are extremely rough, we will be short by $116,500" (Ti 
180, R6), 


By IMCO's figures there would be an .058 shortfall. The projected 
eliorCfall is not impressive in relation to the total budget. IMCO’s 
manager testified a written memorandum later confirmed his superior's 
verbal approval of his proposal. However, no such written confirmation 
offered in evidence. The project was eventually completed within the 
original budget figure (Tr, ISS). 

Was the project shut down? I believe IMCO simply misspoke on this 
issue. IMCO's managers agreed the project continued (Tr. 182, 183). 
Herman found contractor Tompokaski was on the site when he visited two 
weeks after his discharge (Tr. 64). 

Was there a reduction in force, commonly called a RIF? IMCO's 
evidence shows contractor Tomporaski continued on the job after Herman's 
discharge. And the size of his crew remained the same (Tr. 183). Also 
destroying IMCO's claim of a RIF is its own written budget estimate (R6). 
That document states by April 20 "we should resume work on the drier" (R6, 
page 6). In short, work was to be resumed on the drier on the very day 
Herman's salary was terminated. Since the drier was Herman's primary 
responsibility any RIF was illusory rather than real. 


can be a business practice. However, 1 find IMCO did not sustain its 
burden of proof as required by Pasula , supra . I conclude the IMCO's 
proported justification is so weak and so implausible that it was a mere 
pretext seized upon to cloak a discriminatory motive. 

But for the primary ruling of untimely filing, this case would be 
affirmed on the merits. 


REINSTATEMENT 

Complainant does not seek reinstatement (Tr, 68). 

MONETARY AWARD 

Any monetary award requires a summary of the evidence. 

Herman was hired at an annual salary of $24,000 (Tr. 22, 63). He le 
the the project on April 12, 1979. Herman estimated the project would be 
finished about the last week in May, 1979. The project was 85 to 90 
percent completed when he left (Tr. 27, 63-64). Herman's wages were 
terminated as of Api*il-20, 1979. His agreement with IMCO was to stay unt 
the project was finished (Tr. 101). 

Herman sought employment with several Nevada companies in Che months 
following his discharge (Tr. 79). Generally, Herman would talk to the 
plant or personnel manager at the place of prospective employment. Vlhcn 
interviewed with these companies the some ‘'barriers" arose when he 
discussed why he left IMCO (Tr. 79-87). 

Herman found employment on October 20, 1979, when he took a job with 
Sikorsky Engineering as an hydraulic engineer (Tr, 67). 

DISCUSSION 

In a proceedings brought by a miner on his own behalf under Section 
105(c)(3) the Commiss ion is to award back pay with interest as well as a 
sum for "all costs and expenses," 

Concerning the award for back pay: Herman was hired solely for the 
Battle Mountain project. His pay was terminated on April 20, 1979. 



,Dunmlre v. North ern Coal Company A fmsHRC 126 (1981)/^''^'’ — 


H rman claims that this interference" arose with prospective employers 
when he would advise them of the fact that he had left IHCO over an^ 
argument concerning safety. 


The evidence fails to show that this information in any manner in- 
tluenced any decision of any prospective employers to hire or not hire 
Herman. Hie Act does not authorize punitive damages but if Herman had 
proven interference by IMCO with his subsequent employment his resultant 
costs and expenses could have been substantial. 


One addi t ional feature of this case requires discussion. In his post 
trial brief Herman states he is not a miner. IMCO's reply brief accepts 
Herman’s statement and asserts that the Commission lacks jurisdiction to 
entertain t)io case. 


1 reject IMCO’s argument. T consider Herman’s statement to mean that 
he is a mining engineer and not per se a miner as that vocation is 
primarily defined, ±1 The uncontroverted evidence shows that at this 
facility barite is mined by the open pit mining process, Herman was the 
mining engineer on the project. Since IMCO docs business in Nevada and 
Texas it is, on these facts, a mine operator subject to the Act. 


2j A miner: One who mines; as (I) one engaged in the business or 
occupation of getting ore, coal, precious substances, or other natural 
substances out of the earth. A Dictionary of Mining, Mineral, and Related 
Terms , United States Department of Interior, 1968. 


in the Act. 


The Act provides that any violation of the discrimination section 
shall "be subject to the provisions of section 108 and 110(a) of the Act 
[30 U.S.C. 818, 820(a)). The Act also authorizes a penalty in an amount 
not to exceed $10,000. 30 U.S.C. S 820(a), 

In assessing civil monetary penalties the Commission is to be guidec 
by Section liO(i) of the Act [30 U.S.C. llO(i)], In construing a simili^ 
civil penalty statute the United States Court of Appeals for the 8th 
Circuit stated that '‘It]he assessment of penalties is not a finding but i 
exercise of a discret ionary grant or power." Brennan v, QSHRC and 
Interstate Gas Company 487 F, 2d 438 (8th Cir. 1973). 

Considering the pertinent statutes and in view of the facts I deem 
that if an award were to be made in Herman's favor a civil penalty of 
$1,500 against IMCO would be appropriate. 

However all of the alternative findings are not operative and, base 
on the primary findings of fact and conclusions of law, I enter the 
following: 


ORDER 

The complaint is dismissed as not timely filed. 



Distribution: 


Mr, Joseph W. Herman 
3525 San Mateo Avenue 
Reno, Nevada 89509 

Richard 0. Kwapil, Jr., Esq. 
Woodburn, Wedge, Blakey & Jeppson 
1 East First Street 
Reno, Nevada 89509 
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Maple Creek No. 1 Mine 


DECISION 


Appearances: David E. Street, Esq., Office of the Solicitor, 

U.S. Department of Labor, for Respondent 
Louise Q. Symons, Esq., for Contestant 

Before: Administrative Law Judge William Fauver 

These proceedings involve the same citation and order. In PENN 81- 
the Secretary seeks a civil penalty under section 110(a) of the Federal 
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. . In PENN 81-47-P 
under section 105(d) of the Act the company seeks review and vacation of 
citation and order involved in the penalty proceeding. The cases were c 
and heard at Falls Church, Virginia. 

Having considered the contentions of the parties and the record as 
I find that the preponderance of the reliable, probative, and substantia 
evidence establishes the following: 

FINDINGS OF FACTS 


1. At all pertinent times, United States Steel Corporation ("Respo 
operated Maple Creek No. 1 Mine, which produced coal for sale or use in 
substantially affecting interstate commerce. 

2. On July 11, 1974, Notice to Provide Safeguard Number. 1 RCM was 
Issued at the mine by the Secretary*s statutory predecessor, the Secreta 
the Interior. The safeguard reads in pertinent part: 


3. On November 3, 1980, about 8:00 a.m. Federal Mine InspecCc 
Reid inspected the Spinner Shaft bottom of the mine, where he discc 
four jeeps, each missing a lifting jack. He was accompanied by Davi 
Respondent's Safety Inspectori and Cold him that citations would be 
on the four jeeps and that Respondent would be required to provide 
jack for each . For three of the jeeps, lifting jacks were provide 
short order, but a jack could not be found for the fourth jeep. Ir 
Reid testified chat Chen he told Leone that Respondent would have u 
9:15 a.m. to abate the violation as to the fourth jeep. However, 1 
testified that while underground Inspector Reid never mentioned an 
time and did not give him anything in writing to show a time allow© 
abatement . 


4, After inspecting ocher parts of the mine, Inspector Reid r 
to the Spinner Shaft bottom about 11:55 a.m., still accompanied by 
Reid found the fourth jeep in the same position as he had left it, 
but a notation "Shop, no jack" chalked on the jeep. Finding Chat t 
still operable and connected to power, he determined that the abate 
should not be extended and Issued a section 104(b) withdrawal order 
jeep. Reid testified he would not have issued the order if the jee 
rendered inoperable, that Is, removed from power. To disconnect th 
from the trolley wire would have taken a few minutes. A red MSHA t 
on the jeep showing that a government withdrawal order applied to i 
about one hour the condition was abated and the withdrawal order wa 
Later, at the mine surface Reid wrote Citation No, 84A321, which sp 
"Due Dace" of "09:15" hours. His Inpsector’s note book apparently 
a note of abatement time of 9:15 a.m. for this citation. 

5. A lifting jack for a jeep is necessary to return the jeep 
tracks In the event of a derailment. In such cases the time needed 
a jeep back on the track Is likely to be in Important safety factor 
example, to reduce the risk of collision with other vehicles or to 
a derailed jeep that may be blocking an effective and safe exit to 
in an emergency. 


DISCUSSION WITH FURTHER FINDINGS 


An adequately worded notice of safeguard was Issued in 1974, r 
that each jeep (personnel carrier) be provided with a lifting jack, 
safeguard was violated as charged in the citation on November 3, 19 
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ground of a violation and writing a citation for it on the mine surface 
meets the notice requirements of the Act so long as the violation is desc 
with sufficient -specificity . However, to sustain a section 104(b) wlthdr 
order, MSHA must prove that an abatement time was specified and communica 
clearly to the operator's representative and that the violation was not 
abated within such time. There Is a bona fide dispute between the inspec 
and Respondent's representative as to whether an abatement time was orall 
communicated to Respondent’s representative. I find that the government 
not proven by a preponderance of the evidence chat Inspector Reid coimnunl 
a specified abatement time to Leone while Reid and Leone were underground 
As a result, MSHA has failed to meet its burden of proof of an essential 
element. In cases of oral communication of a citation underground, It 
would appear a sounder practice for the Federal mine inspector to deliver 
something in writing to the mine operator's representative as to the abat 
time , rather than risking a dispute of testimony on that point. 

The citation will be sustained, but Che order of withdrawal will be 
A penalty will be assessed for the violation based on the condition prove 
the citation but not for conduct alleged in Che vacated order of withdraw 

This was a serious violation because of substantial safety risks to 
in falling to equip a jeep with a lifting jack. 

Respondent was negligent In not providing a lifting jack for the fou 
jeep before the citation was orally issued. 

The company's act of marking the Jeep "Shop, no jack" was not sufflc 
to withdraw the jeep from service, because it was not disconnected from p' 
or otherwise rendered inoperable. Such marking alone could not relieve 
the company of abating the violation. Cf. Secretary of Labor v. Eastern 
Associated Coal Corp. . 1 FMSHRC 1473 (October 23, 1979). However, the 
government has failed to prove Its allegation of untimely delay in abatin, 
the violation because It did not sufficiently prove that an abatement tioi' 
was communicated to Respondent's representative. 

CONCLUSIONS OF LAW 


1. The Commission has jurisdiction over the parties and subject mat 
of these proceedings. 

2. In PENN 81-A7-R, Respondent violated 3Q CFR § 75.1403 as charged 
in Citation No. 844321. Based upon the statutory criteria for assessing 
a civil penalty for a violation of a mandatory standard, Respondent is 
assessed a penalty of $200 for this violation. 


1. In PENN 81-47-R, Respondent, United States Steel Corporation, shall 
ay the Secretary of Labor the above-assessed penalty of $200.00 within 30 
ays from the date of this decision. 

2. In PENN 81-86, Citation No. 844321, November 3, 1980, is SUSTAINED, 
id Order of Withdrawal No. 844325, November 3, 1980, is VACATED. 


WILLIAM FAUVER, JUDGE 


Lstribution Certified Mall: 

David Street, Esq., US Department of Labor, Office of the Solicitor, 35' 
Market St., Room 14480 Gateway Building, Phlladelhla, PA 19104 

Louise Q, Symons, Esq., U.S. Steel Corporation, 600 Grant St., Room 158( 
Pittsburgh, PA 15230 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

• 

Civil Penalty Proceeding 

Petitioner 

: 

Docket No. VA 81-87 

V. 

BILLY RAY MASTERS, 

• 

A. C. No. 44-05630-03001 

Respondent 

♦ 

No. 1 Mine 


DKCISION APPROVING SETTLEJ4KNT 


Counsel for the Secretary of Labor filed on August 2, 1982, In the 
above-entitled proceeding a motion for approval of settlement. Under Che 
settlement agreement, respondent would pay reduced penalties totaling 
$147, instead of the penalties totaling $294 proposed by the Assessment 
Office for the five violations involved in this proceeding. 

The motion for approval of settlement appropriately discusses the 
six criteria and gives reasons to support the parties' agreement under 
which respondent would pay penalties only half as great as those proposed 
by the Assessment Office. Respondent's answer to the Secretary's petltlo 
for assessment of civil penalty raises jurisdictional Issues which should 
be addressed by me in this decision for respondent's future guidance even 
though the Secretary's counsel, in a settlement proceeding, was under no 
obligation to discuss the jurisdictional issues. 

Respondent's answer contends that his operations are not subject to 
the provisions of the Federal Mine Safety and Health Act of 1977 or to tb 
regulations promulgated thereunder. Respondent explains that he is the 
owner and sole operator of equipment used to improve real estate for thir 
parties. Respondent says that he does not employ any workers and that tb 
mere fact that coal was removed from construction sites does not require 
him to comply with a set of complicated regulations because Congress did 
not intend for the Act to protect an individual from himself. 

All of the foregoing arguments have been made by other persons and 
have been rejected by the courts and the Commission. In Cyprus Industrie 
Minerals Corp . , 3 FMSHRC 1 (1981), Che Commission held Chat a site where 
an independent contractor was clearing land so thac assessment of an ore 
claim could be made was a mine within the meaning of the Act. The Commis 
sion cited S. Report No, 95-181, 95ch Cong,, 1st Sess, 14 (1977), re- 
printed in Senate Subcommittee on Labor, Committee on Human Resources, 


in favor of inclusion of a facility within coverage of the 
Act . 


In Ray ^far5hall v. Robby Donofrlo , ^»65 F»Supp* 838 (U. S.D.C.E.D. Pa 
1978) , the court held that the Act covers coal businesses being operated 
by the owners of the businesses. The court noted that a miner is any in- 
dividual working in a coal nine and that the Act does not exclude a persoi 
who owns and works in a mine. • The court observed that the proposed Act t( 
exclude coverage of mines worked by two or fewer persons was never passed 

In Kraynak Coal Co . v. Ray Marshall , 604 F.2d 231 (3rd Cir. 1979), 
the court affirmed a district court's holding that Kraynak Coal Company 
was subject to the Act even though the only persons involved in operating 
the mine were four brothers. In Secretary of the Interior v. Shlngara , 
418 F.Supp. 693 (M.D.Pa. 1976), Ed and Fred Shlngara had a small coal mine 
which they alone operated. Ed went underground and Fred operated a hoist, 
They produced only 10,000 tons of coal per year which was sold to a com- 
pany which ground up the Shingara's coal and shipped it with other coal ir 
Interstate commerce. The court held that the Shingaras were subject to 
the Act and noted that the term "affecting commerce" used in the Act was 
employed by Congress when it wanted ‘to achieve the farthest reach of the 
commerce clause* 

In this proceeding, respondent removes coal after he has removed 
earth and rocks to prepare a site for construction by other parties. 
According to information In the official file, respondent sells about 
12,500 tons of coal on an annual basis which Is a larger tonnage than that 
involved in the vShlngara case, supra , but even if respondent removed much 
less coal than 12,500 tons per year and even If respondent did not sell 
the coal to persons outside the state of Virginia where the coal is pro- 
duced, his operations would be subject to the Jurisdiction of the Act and 
the regulations promulgated thereunder because respondent's operations 
would have an effect on Interstate commerce. 

Now that respondent's jurisdictional arguments have been considered, 
further attention may be given to the motion for approval of settlement. 
Section 110(1) of the Act lists six criteria which are required to be usee 
in determining civil penalties. As to the criterion of the size of re- 
spondent's business, the proposed assessment sheet attached to the motion 
shows that respondent produces only about 12,500 tons of coal on^ an annua! 
basis. That volume of coal supports a finding that respondent operates a 
very small coal mine. Under the penalty formula described in 30 C.F.R. 

§ 100.3 which was in effect prior to May 21, 1982, when the violations 
Involved in this proceeding were being considered, the Assessment Office 
assigned no penalty points under the criterion of the size of respondent'; 
business «' 
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^ e ^ •.capuiuicuL 1.0 Qisconcinue In business, 

the motion for approval of settlement states that payment of the settlement 

agreed upon by the parties will not adversely affect respondent's 
ability to continue in business. 


The remaining three criteria of negligence, gravity, and respondent's 
demonstrated good faith in achieving rapid compliance will be discussed in 
connection with the violations alleged in this proceeding. The five viola- 
tions are all related to the paper work associated with opening and operat- 
ing a coal mine. Citation No. 686584 alleged a violation of 30 C.F.R. § 
41.20 because respondent had not filed a notification of legal identity 
with HSHA. Citation No, 686585 alleged a violation of section 77.1000-1 be 
cause respondent failed to file a ground-control plan. Citation No. 686586 
alleged a violation of section 77,107-1 because respondent failed to file a 
plan regarding the training and retraining of certified or qualified per- 
sonnel. Citation No. 686587 alleged a violation of section 77.1702(c) be- 
cause respondent had failed to make arrangements for obtaining emergency 
medical assistance. Citation No. 686588 alleged a violation of section 
48.23Ca)(l) because respondent had not filed a training plan Cor new miners 
or for retraining of experienced miners. A withdrawal order was issued 
with respect to each of the five citations described above when respondent 
failed to file the required reports ^or plans. The Assessment Office con- 
sidered all of the alleged violations, except failure to arrange for emer- 
gency medical assistance, to have been nonserious, to have been associated 
with a high degree of ordinary negligence, to have shown a lack of good 
faith in achieving compliance, and proposed a penalty of $60 for the first 
three violations described above, $66 for the fourth violation, and $48 
for the flftli violation. 


The motion for approval of settlement states that the proposed penal- 
ties should be reduced to half of the amounts proposed by the Assessment 
Office. In support of the reductions, the motion avers that the operator's 
failure to comply with the cited standards did not in and of itself create 
any safety or health hazards, that the violations were essentially book- 
keeping oversights, that respondent was working by himself and honestly 
believed that the unique activities he was performing exempted him from 
the provisions of the Act and regulations, and that respondent's attitude 
was not wholly unreasonable when it is considered that several of the 
plans lie was required to file referred to training of employees whom he 
had not hired and did not plan to hire. 

I find Chat the motion for approval of settlement has given adequate 
reasons for approving the parties' settlement agreement under which re- 
spondent would pay half of the penalties proposed by the Assessment Office, 
It should be noted that an amount of $20 of each of the penalties pro- 
posed by the Assessment Office was assigned to the penalties under the crl 
terlon of respondent's lack of good faith In failing to file the required 


In good faith, believed that he was on sound legal ground in refus 
initially to file the required reports and plans, a fair evaluatio 
the basis for his action justifies a reduction in the penalties un 
criterion of respondent's good faith in achieving compliance. 

The same type of consideration Is warranted with respect to t 
terlon of negligence which accounts for nearly all of the remainin 
of the penalties proposed by the Assessment Office. A respondent 
not be given a high penalty under the criterion of negligence when 
show that the failure to file the reports and plans is attributabl 
honest conviction that the Act does not apply to the operations of 
person who is scooping up coal from sites prepared for constructio 

\JKEREFORE, for the reasons given above, it is ordered: 

(A) The motion for approval of settlement is granted and the 
ment agreement is approved. 

(R) Pursuant to the settlement agreement, respondent, within 
from the date of this decision, shall pay civil penalties totaling 
which are allocated to the respective alleged violations as follow 


Citation No. 68658A 4/15/81 § 41.20 $ 30 

Citation No. 686585 4/15/8i § 77,1000-1 30 

Citation No. 686586 4/15/81 § 77,107-1 30 

Citation No. 686587 4/15/81 § 77.l702Cc) 33 

Citation No. 686588 4/15/81 § 48.23(a)Cl) 24 

Total Settlement Penalties In This Proceeding $147 
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CONSOLIDATION COAL COMPANY 

Contestant 

V. 

SECRETARY OF LABOR, 

mine safety and health 
ADMINISTRATION (MSHA) , 

Respondent 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

V, 

CONSOLIDATION COAL COMPANY, 

Respondent 


CONTESTS OF CITATIONS 

Docket No. WEVA 82-84-R 
Citation No. 861816; 10/1 

Four States No. 20 Mine 

Docket No. V/EVA 82~140-R 
Citation No. 864582; 1/6/: 

Humphrey No. 7 Mine 

CIVIL PENALTY PROCEEDINGS 

Docket No. WEVA 82-186 
A.C. No. 46-01431-03103 

Four States No, 20 Mine 

Docket No. IVEVA 82-246 
A.C. No. 46-01453-03151 

Humphrey No. 7 Mine 


DECISION 

Appearances : Robert M. Vukas, Esq., Pittsburgh, Pennsylvani 

for Consolidation Coal Coinpany; 

Aaron M. Smith, Esq,, Office of the Solicitor, 
U.S. Department of Labor, Philadelphia, 
Pennsylvania, for the Secretary of Labor. 

Before: Judge Melick 


These consolidated cases are before me pursuant to 
sections 105(a) and 105(d) of the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C, § 801 ^ seq . , the "Act", to 
contest two citations issued to the Consolidation Coal 
Company (Consol) pursuant to section 104(a) of the Act and 
for review of civil penalties proposed by the Mine Safety 


must also be assessed for any violations found. Evident 
hearings were held on these issues in Wheeling, West Vii 
on June 29, 1982. 

The cited regulatory standard, 30 C.F.R. § 70. 100 (c 
provides as follows: 

Each operator shall continuously maintain the 
average concentration of respirable dust in the 
mine atmosphere during each shift to which each 
miner in the active workings of each mine is 
exposed at or below 2.0 milligrams of respirable 
dust per cubic meter of air as measured v;ith an 
approved sampling device and in terms of an 
equivalent concentration determined in accordance 
with § 70.206 (Approved sampling devices; equivaler 
concentrations) . 

Citation No. 861816 reads as follows: 

Based on the results of 5 samples collected 
by the operator on the designated occupation, 044, 
shear operator, on the mechanized mining unit l.D. 
No. 041-0 and indicated on advisory No. 0022 dated 
October 7, 1981, the average concentrations of 
respirable dust was 2.5 mg/m^. The operator shall 
take corrective action at once and then sample 
each production shift - 5 valid samples of respirafc 
dust are taken as required under Section 70.201(d). 

Citation No. 864582 reads as follows: 

Based on the results of 5 samples collected 
by the operator on the designated occupation, 036, 
continuous miner operator on the mechanized mining 
unit ID No. 020-0 and indicated on Advisory No. 

0056 dated December 28, 1981, the average concen- 
tration of respirable dust was 2.7 mg/m3. The 
operator shall take corrective action at once and 
then sample each production shift until 5 valid 
samples are taken as required under Section 
70.201(d) . 


there existed a reasonable likelihood that the hazard con- 
tributed to would result in an injury or illness of a 
reasonably serious nature. Secretary of Labor v. Cement 
Division, National Gypsum Company , 3 FMSHRC 822 [1981) . 

The test essentially involves two considerations, (1) the 
probability of resulting injury or illness and (2) the 
seriousness of the resulting injury or illness. 

In this case MSHA inspector Barry Ryan, a college gra 
in business administration and mining engineering but with 
no medical expertise, testified that exposure to any level 
of respirable dust would at some point in time result in t 
permanently disabling condition known as pneumoconiosis, 
admitted that this was a personal opinion and that he had 
facts to support it. Moreover Ryan was unable to testify 
to the length of exposure at the levels of respirable dust 
such as cited here that would result in pneumoconiosis . H 
admitted that the subject had never been studied fully and 
accordingly he did not "believe anybody would attempt to 
make a guess on that." He further admitted that he was 
relying in his testimony and opinions about the correlatio 
between respirable dust and pneumoconiosis upon some unide 
tified scientific studies performed in Great Britain relat 
to the medical effects of quartz-bearing dust. He was 
unable to identify the name or author of those studies and 
counsel for the Secretary conceded that the studies were i 
any event not relevant. 

In the absence of any medical, scientific evidence 
correlating the exposure of miners to the level of respira 
dust found in these cases to the medical condition kno\^n a 
pneumoconiosis, I am unable to assess the probability of t 
alleged resulting condition. This is not to say that such 
correlation cannot be established with the proper evidence 
My determination herein is limited to the credible evidenc 
presented in these cases. Accordingly, I do not find that 
the Secretary has sustained his burden of proving that the 
violations were "significant and substantial . " 
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here cited (two such violations at the tour btates wo 
Mine and five such violations at the Humphrey No. 7 M: 
durincj the 24-month period preceding the issuance of i 
corresponding citations) I find that the operator fai; 
exercise reasonable care in preventing or correcting ■ 
violative conditions it should have known existed. A( 
I find that the operator was negligent. Considering i 
factors in conjunction with the evidence that the ope: 
is large in size, and that it apparently corrected th{ 
conditions in a timely manner leads me to the conclus; 
that the following penalties are appropriate: Citatic 
861816 (Four States No. 20 Mine) $75, Citation No. 86- 
(Humphrey No. 7 Mine) $150. 


ORDER 


Citation Nos. 861816 and 864582 are affirmed, ho\ 
the "significant and substantial" findings made there: 
hereby stricken. The Consolidation Coal Company is 01 
to pay civil penalties totalling $225 for the cited v: 
within 30 days of the date of this decision 



Gary Kelick 
Assistant Chi 
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Robert M. Vukas, Esq., Consolidal ion Coal Company, Cor 
Plaza, 1800 Washington Road, Pittsburgh, PA 15241 


Aaron M. Smith, Esq., Office of the Solicitor, U.S. De 
of Labor, Room 14480-Gateway Building, 3535 Market StJ 
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Harrison B. Combs, Jr., Esq., United Mine Workers of } 
900 15th Street, N.W., Washington, DC 20005 
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REPUBLIC STEEL CORPORATION, 

Contestant-Respondent 

V. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Respondent-Petitioner 


Contest of Citation 

Docket No. PENN Sl-llS-R 
Citation No. 10A6699; 3/10/81 

Civil Penalty Proceeding 

Docket No. PENN 81-177 
A/O No. 36-00973-03079? 

Banning Mine 


DECISION AND ORDER 


On March 10, 1981, a shuttle car operator was killed due to the 
inadequacy of the field of vision provided under the protective canopy 
installed on his equipment. Because of the inadequacy of the field of 
vision, the miner stuck his head out around the canopy In order to see 
to position the mine cars he was loading. \'Jhen the car spotter failed 
to function properly, the mine cars caught the shuttle car boom and 
swung the car in such a way that the miner's head was crushed against a 
post. The parties move to reduce the amount of the penalty initially 
proposed from $6,000 to $500 on the ground that the canopy was adequate 
to protect the miner from falls of the roof or rib which, they claim, is 
all the standard required. 

I think the facts of this case demonstrate what I have been 
Inveighing against for years with respect to canopies, namely that 
MSHA’ 8 failure to require the Installation of canopies that provide a 
field of vision adequate to permit their safe use in the performance of 
a job renders many if not most "approved" canopies accidents waiting to 
happen. Despite this, MSHA is Insistent on requiring canopies wherever 
the mining height permits, regardless of the hazards created by their 
use where the mining height does not permit an adequate field of vision. 
In this case, after the fatality MSHA and the operator tried to cure the 
hazard by painting stripes on the sides of the mine cars but made no 
adjustment in the canopy. Thus, any time a string of cars that are not 
painted comes along the same accident may occur. In my judgment if a 
canopy cannot be provided that permits the operator an adequate field of 
vision to perform his tasks safely, it should be removed and not require 

For these reasons, as well as MSHA’s admission that "the canopy was 
totally adequate for normal operation of the shuttle car," ]^/ I find the 
violation charged did not, in fact, occur. 


1 ! Where the facts so dramatically and fatally demonstrate that the 
canopy was not adeauate to permit safe operation of the shuttle car, I 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Petitioner 

V. 


CIVIL PENALTY PROCEEDING 

Docket No. NEVA 80-72 
A.C. No. 46-01459-03053 


ISLAND CREEK COAL COMPANY, 
Respondent 


Birch No. 2-A Mine 


DECISION AND ORDER APPROVING SETTLEMENT 


This case is before me upon a petition for assessment 
of civil penalty under Section 110(a) of the Federal Mine 
Safety and Health Act of 1977 (the Act) . Petitioner has 
filed a motion to approve a settlement agreement and to 
dismiss the case, A reduction in penalty from $610 to 
$ 200is proposed. I have considered the representations 
and documentation submitted in this case, and I conclude 
that the preferred settlement is appropriate under the 
criteria set forth in Section 110 (i) of the Act. 


WHEREFORE, the motion for approval of settlement is 
GRANTED, and it is ORDERED that Respondent pay a penalty of 
$200 within 30 days of thiSi order. 



Gary Mali 


i^ssistej 


Distribution: 
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nt Chief Administrative Law Judg 


Marshall Pease, Island Creek Coal' .Company , P.O. Box 11430 , 
Lexington, KY 40575 ‘/ 


Leo J. McGinn, Esq., Office of the Solicitor, U.S. Departme 
of Lcibor, 4015 Wilson Boulevard, Arlington, VA 22203 
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ISLAND CREEK COAL COMPANY 
Contestant 

V. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Respondent 


CONTESTS OF CITATIONS 

Docket No. WEVA 79-183 
Citation No. 635499; 
5/7/79 

Docket No. WEVA 79-184 
Citation No, 635500; 
5/7/79 

Birch 2A Mine 


ORDER OF DISMISSAL 


In light of the settlement agreement recently approve 
by the undersigned in Secretary v. Island Creek Coal Co. , 
Docket No. WEVA 80-72 (Citation Nos. \635499 and 635500) , i 
appears that the Contests herein of tne same citations hav 
been rendered moot. These cases are therefore dismissed. 


Gary Meli 


Distribution: By certified m L, 








Assistant chief Administrative Lav/ Jud 


William Bodell II, Esq., Island] Creek Coal Company, 
11430, Lexington, KY 40575 


P.O. B 


Ann S. Rosenthal, Esq., Office of the Solicitor, U.s. 
Department of Labor, 4015 Wilson Boulevard, Arlington, VA 
22203 


KENT 82-120 


15-05209-03022 


TCH COAL COMPANY, INC., 

Respondent : No, 4E Mine 

DEFAULT DECISION 

Counsel for the Secretary of Labor filed proposals for assessment of 
vll penalty in Docket Nos. KENT 82-57, KENT 82-70, and KENT 82-120 on 
rch 5, 1982, April 22, 1982, and July 6, 1982, respectively. Respondent 
d not file answers to the proposals for assessment of civil penalty within 
e time required by section 2700,28 of the Commission’s procedural rules, 
C.F.R. § 2700.28. A show-cause order was Issued on June L, 1982, in 
cket No. KENT 82-57 asking respondent to explain in writing why it should 
t be held in default for failure to file an answer. Respondent has not 
led a reply to the show-cause order. 

A prehearing order was issued on March 16, 1982, in three related cases 
Docket Noa, KENT 82-15, KENT 82-26, and KENT 82-40 in which respondent 
d answered show-cause orders. Counsel for the Secretary thereafter filed 
June 2, 1982, a motion requesting chat the proposals for assessment of 
vll penalty in Docket Nos, KENT 82-5? and KENT 82-70 be consolidated for 
ttlement negotiations so that, if a settlement could be achieved, all 
ses could be settled in a consolidated proceeding and, of course, If they 
uld not be settled, all Issues could be considered at a hearing to be held 
all of the interrelated proceedings. An order was issued on June 15, 

82, granting the motion for consolidation. The order granting the motion 
r consolidation advised respondent that the consolidation did not excuse 
from filing an answer to the show-cause order issued in Docket No. KENT 
-57 and advised it that an additional show-cause order would be issued in 
cket No. KENT 82-70 if respondent did not soon answer the proposal for 
sessment of civil penalty which had been filed In that docket. 

When respondent failed to file an answer to the proposal for assessment 
civil penalty within the time required by section 2700.28, a show-cause 
der was issued on June 24, 1982, in Docket No. KENT 82-70 requiring re- 
ondent to explain in writing why it should not be found to be in default 
r failing to file an answer to the proposal for assessment of civil pen- 
ty filed in Docket No. KENT 82-70. No answer to that show-cause order has 
en filed by respondent. 
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nad been scneauieu lor tne oLiiur Live nei exuuei ulc i.icacL au^u . 


The order of July 22, 1982, provided in paragraph (B) that responded 
right to a hearing in Docket Nos, KENT 82-57, KENT 82-70, and KENT 82-120 
was subject to respondent's filing satisfactory answers to the show-cause 
orders issued in Docket Nos. KENT 82-57 and KENT 82-70 and to respondent’ 
filing an answer to the proposal for assessment of civil penalty in Docke 
No. KENT 82-120. The body of the order and paragraph (C) of the order 
specifically warned respondent that it would be held in default and would 
be deprived of a hearing in Docket Nos. KENT 32-57, KENT 82-70, and KENT 
82-120 if it failed to file answers to the show-cause orders issued in Do 
ket Nos. KENT 82-57 and KENT 82-70 and failed to file an answer to show- 
cause paragraph (C) of the order of July 22, 1982, with respect to Docket 
No. KENT 82-120. There are return receipts in the official files showing 
that respondent received all of the show-cause orders and the other order 
described in this decision. Respondent has, however, failed to reply to 
the prehearing order issued in this proceeding and has failed to reply to 
any of the show-cause orders or to the order of July 22, 1982. 

The provisions of section 2700.63(a), which require chat a show-caus 
order be issued before a party is found to be in default for failure to 
comply with a judge’s order, have been followed. Respondent has received 
at least four different orders warning It that it would be held in defaul 
for failure to file answers to the orders issued In these proceedings, bu 
no answer has been received. Therefore, I find respondent to be in defau 
for failure to reply to the show-cause orders and to the order of July 22 
1982. Section 2700.63(b) provides that "(w)hen the Judge finds the respc 
ent In default in a civil penalty proceeding, the Judge shall also enter 
summary order assessing the proposed penalties as final, and directing tb 
such penalties be paid." 

WHEREFORE, it is ordered: 

(A) The issues raised by the proposals for assessment of civil pens 
filed in Docket Nos. KENT 82-57, KENT 82-70, and KENT 82-120 are severed 
from the issues raised by the proposals for assessment of civil penalty f 
in Docket Nos, KENT 82-15, KENT 82-26, and KENT 82-AO and the hearing no^ 
scheduled to be held on August 26, 1982, in Docket Nos. KENT 82-15, KENT 
82-26, and KENT 82-40 will be held in the last-named three dockets as pre 
viously scheduled by the notice of hearing issued July 2, 1982. 

(B) Pursuant to section 2700. 63(b) of the Commission's rules, respc 
ent, having been found to be in default with respect to the proposals for 
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Citation No. 962525 12/31/81 § 75.403 26.00 

Citation No. 962526 12/31/81 5 75. 1306 60,00 

Citation No, 1196212 1/14/82 § 70.207(a) 52.00 


Total Civil Penalties in Docket No. KENT 82-70 $304.00 


Docket No. KENT 82-120 


Citation No. 962527 1/8/82 § 75.316 $ 26.00 

Citation No. 962538 2/12/82 § 70.208(a) 40.00 

Total Civil Penalties in Docket No, KENT 82-120 $ 66.00 

Total Civil Penalties in lliis Proceeding $476.00 


Richard C. StefCcy 
Administrative law Judge 
(Phone: 703-756-6225) 


Dlstributlonj 

Tliomas A. Grooms, Esq., OiCice oC the Solicitor, U. S, Department of 
Labor, Room 280, U.S. Courthouse, 801 Broadway, Nashville, TN 37203 
(Certified Mail) 

Mr. Grover Sammons, Mitch Coal Company, Inc., P. 0. Box 12, Minnie, 
KY 41651 (Certified Mall) 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 


V4 

DOAN COAL COMPANY, 

Respondent 


Civil Penalty Proceeding 

Docket No. PENN 82-31 
A.O. No. 36-02695-03011 

Doan Strip Mine 


DECISION 


Appearances: Robert Cohen, Attorney, U.S. Department of Labor, 

Arlington, Virginia, for the petitioner; Robert M, Hanak, 
Esquire, Reynoidsvlllo, Pennsylvania, for the respondent. 

Before: Judge Koutcas 

Statement of the Case 


This proceeding was docketed for hearing in Pittsburgh, Pennsylvania, 
July 1, 1982, and the case was called after the completion of the hearings 
In MSHA v. Doan Coal Company , and Aus tin Powder Company , Dockets PENN 82-33 
and PENN 82-63. The parties proposed a settlement disposing of the two 
citations in issue and they were afforded an opportunity to present 
arguments in support of their joint proposal. The citations in question 
are as follows: 


Citation No. 

Date 

30 CFR Section 

Assessment 

Settlement 

1041336 

8/27/81 

77.410 

$ 26 

$ 20 

1041337 

8/31/81 

77.410 

26 

20 



Discussion 




Both citations concern the lack of operab 3 e reverse warning 
devices on an endloader and bulldozer working in the mine pit area. 
Petitioner asserted that both citations were nonserious in that the 
citations did not result in any lost time Injuries or accidents. One 
person may have been exposed to a hazard, but any injury was improbable. I 
bulldozer was operating in an isolated and remote area of the mine. 


1 '•espondent should have been aware of the 

fact hat the alarms were inoperable when the equipment in question was 

operated in levcrse, and that its failure in this regard constitutes 
ordinary negligence. 


With regard to the questions concerning the size of business and 
history of prior violations, the parties agreed chat the evidence adduced 
In the prior case, PENN 82-33, regarding these Issues are also applicable 
In this case. That evidence reflects chat respondent is a small scrip 
mine operator, with a total employment of approximately 40 individuals, 
and an annual production of approximately 150,000 tons. Respondent’s 
liistory of prior citations reflects 40 paid assessments for citations 
issued during the period 1970 to 1981. 


F indings and Conclusions 

Respondent admits to Che violations cited in the two citations 
issued in this case. Accordingly, they are AFFIRMED. In addition, I 
find that the citations were nonserious, that they resulted from ordinary 
negligence, and that the conditions cited were abated in good faith. I 
also conclude that respondent has a good safety record and that Its 
history of prior violations Is not such as to warrant any increase in 
Che pcnaJ.tiea assessed in this case. 

Respondent stipulated that the penalties assessed for the citations 
in question will not adversely affect its ability to continue In business 
(Tr, 5), and I adopt this as iny finding on this issue. 

ORDER 

In view of the foregoing discussion, findings and conclusions, 1 
find that the .settlement proposed by the parties in this case is reasonabJ 
and in the public interest. Accordingly, pursuant to 29 CFR 2700.30, it 
Is APPROVED, and the respondent IS ORDERED to pay the civil penalties in 
the settlement amounts shown above within thirty (30) days of the date of 
this decision. Upon receipt of payment by the petitioner, this case is 
DISMISSED. 



^ Administrative Law Judge 


Distribution: 


Robert M. Hanak, Esq., 311 Main St., Box 250, Reynoldsville . PA 15851 
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CONSOLIDATION COAL COMPANY, 
Contestant 

V. 

SECRETARY OF LABOR, 

MINE SiU-’ETY AND HEALTH 
ADMINISTRATION (MSHA), 

Responaent 

SECRETARY OF LABOR, 

MINE S/Vl’ETY AND HEALTH 
ADMINISTRTATION (MSHA), 

Petitioner 

V. 

consolidation COaL company, 
Respondent 


CONTEST OF ORDER 


Docket No. WEVA 82-134-R 
Citation No. 862499; 
12/14/81 


CIVIL PENALTY PROCEEDING 

Docket No. NEVA 82-271 
A.C. No. 46-01433-03133 

Humphrey No. 7 Mine 


DECISION 


Appearances: Robert M. Vukas, Esq., Pittsburgh, Pennsylvania for 

Consolidation Coal Company; 

Aaron Smith, Esq., Office of the Solicitor, Philadelphia, 
Pennsylvania, for the Secretary of Labor. 

Before: Judge Melick 

These consolidated cases are before me pursuant to sections 105(a) 
and 105(d) of the Federal Mine Safety and Health Act of 1977 , 30 U.S.C. 
SOI et seq . , the ’’Act," to contest an order of withdrawal issued to the 
Consolidation Coal Company (Consol) pursuant to section 104Cd)(l) of 
the Act J./ and for review of a civil penalty proposed by the Mine Safety 


T7 Section iU4(d)(l) reads as follows: "If, upon any inspection of' a c 
or other mine, an authorized representative of the Secretary finds that 
there nas been a violation of any mandatory nealth or safety standard, a 
if he also finds that, while the conditions created by such violations 
do not cause inuaineut dai‘;^er, such violation Is of such nature as could 


tion was caused by U.e "u„™r«,.bablo failure" of ibe operator ire;,:; ly« 
Uie died biandard. Note 1/ supra. An appropriate civil penalty must Ls 
be assessed It a violation is found and a determination must be made as to 
whether that violation was siynlflcant and substantial." Evidentiary hea 
lni,.s on those Issues were held In Wheeling, West Virginia, on June 29, 19B 


Inspector Paul Mitchell on Uecem- 

ber 14, 1981, reads as follows: 


The iKimher three entry of the 4-Easc (041) section is 
not adequately rock dusted (also cross cuts), In tliat black 
coal dust, loose coal, and float coal dust Is on the floor 
with no rock dust starting 6 feet outby stations spad no. 

8606 for a di.slanco of approximately 500 feet in length and 
Ij ieet outby spad S.'i'.A.T. 9122 where power cables (miner 
and loader cables) are piled. This area was examined by 
Lurry donas (section foreman) and lie said that he was look- 
ing up. in the Number 3 entry of the A-^East section, there 
were 3 saiiipies taken of this area. 

The cited regulatory standard, 3o Cl'K ^ 73.4U3 provides in relevant p 
as t'oiluws: 


Wliere rock dust is required to be applied, it 
sliali l)e d L s t rl 1 ) 0 ted uj)oii tlie top, floor, and sides 
of ail uiiciergrouud areas of a coal mine and maintained 
in sucli quatititius that the incoiiibustiDic content of 
the comb,Lnccl coal dust, rock dust, and other dust shall 
be not leas than Ob purcentum * * *, 


fn. 1 (continued) 

significantly and snb.stantially contribute to the cause and effect of a 
coal or other mine saf( 2 ty or health hazard, and if he finds such violation 
to be caused by an unwarrantable failure of such operator Co comply wltli 
sucli mandatory health or safety standards, he shall include such finding 
In any citation given to the operator under this Act. If, during the 
same inspection or any subsequent inspection of such mine within 90 days 
after the issuance of .such citation, an authorized representative of the 
Secretary finds nnather violation of any mandatory health or safety standa 
and finds such violation to be also caused by an unwarrantable failure of 
such operator to so comply, he shall forthwith issue an order requiring 
the operator to cause all persons In the area affected by sucli violation, 
except those persons referred to In suoscction (c) to be wltlidrawn from, 
and to be prolubited from entering, such area until an authorized repre- 
sentative of Llie Secretary determines that such violation has been abated. 


rom ctie mine rioor and sent ttiera to cne iaDoracory ror analysis, me 

rst sample was taken at the entry, the second sample 100 feet further down, 
id the thira sample another 100 feet further down. 

Eldon Haggerdorn, the general mine foreman, watched as Mitchell took his 
imples. Haggcrdorn admitted that Mitchell obtained the samples across the 
.dth of the mine floor from rib to rib. The sampling technique, the chain 
: custody of the samples, and the analysis of the samples are not in dispute, 
le test results were as follows; Sample No. 1, 54% incombustible material, 
imple No. J7% incombustible material, and Sample No. 3, 32% incombustible 
iteriai. Since the incombustible content of Che samples was well below Che 
) percentum required by the cited standard, It appears Chat the standard has 
iQu violated as charged. 

Consol nevertheless attenipts to defend on the grounds that the samples 
iken by Mitchell were not representative of Che "average" conditions in Che 
^ted area. In evaluating this contention, I am mindful of Che absence of 
ly evidence that such complaints were made at the time Mitchell was collect- 
ig his samples. In any event, I find the preferred defense to be less than 
)nvincing. Even assuming, arguendo, that the "average" conditions of the 
.ne floor were In compliance with the cited standard, that of course does 
)t preclude the existence of the cited violation. I observe, moreover, that 
/en Consol's section foreman, Terry Monas, conceded that when ho "firebossed" 
XQ cited area at 8 j 40 that morning there were "a few bad places" where coal 
id sloughed off the ribs at the corners. He further recognised that condl- 
.ons were "bad" in the area being set up tor long wall operations. Shortly 
jfore the inspection, his men were setting up pan liners with the aid of 
scoop. Monas conceded that the floor was "pretty well torn up" by the 
leracion of the scoop. 

In furtnerance of its defense. Consol produced at hearing several sam- 
.es purportedly taken from the cited mine floor. The samples were obtained 
It of the presence of Inspector Mitchell, suffered certain custodial defici- 
icies, and were not suojected to laboratory analysis for incombustibility, 
i any event, regardless of these potential deficiencies and regardless of 
le appearance of the samples, that evidence would not of course preclude 
\e existence of the cited violation. Under all the circumstances, I find 
lat the cited violation is proven as charged. 

Whether that violation was "significant and substantial" depends on 
letlier, based on the particular facts surrounding the violation, there 
cisted a reasonable liKelihood that the hazard contributed to would have 
suited in an injury of a reasonably serious nature. Secretary v. Cement 


the existence of a reasonable likelihood of fire or explosion 
serious injuries or fatalities. Accordingly, the violation is 
and substantial." For the same reasons, I find a high degree 
elated with the violation. 


resulting in 
"significant 
of gravity as 


Wnetlier the Instant violation was the result of the "unwarrantable fai 
Lire of tlie operator to comply with cue standard depends on whether tlie vio 
Live condition was one which the operator knew or should liave known existed 
or which the operator iaileu to correct through indifference or lack of rea 
son able care, bulgier Coal Company , ? IBMA 2BU. For the reasons that foi 
low, L find that i-lSua iias sustained its ourden of proof in this regard, Wh 
it is true that union firebosses (who had presumably inspected the cited ar 
around 4 p.m. on the previous day and from 3:UU a.ra. until 8:UU a.m. on the 
same day the order was issued) did not report the same conditions citea in 
order by MSllA inspector liitchell, it is apparent that conditions could have 
changed between tl\c Lime of those inspections and the time of Mitchell's 
inspection around 1U:25 that morning. Consol’s section foreman, Terry Mona 
also admitted that wlien he firebossod the cited area around 8:40 that morni 
there were indeed "u few bad places" where coal had come off the ribs, Mon 
furtlier conceded tliat tlie area of floor where the pan liner was being set 
up was torn up from Che operation of the scoop. The fact chat Monas told 
inspector Mitchell cliac he had examined only the top conditions in tlio sect 
also indicates chat Monas was negligent in his inspection. Finally, I acce 
the credible testimony of Inspector Mitchell that the floor conditions were 
obviously deficient because of the black coloration of ti^e cited areai Thl 
testimony is corroborated by the lab results showing a significantly low 
incombustible content. Under all the circumstances, I am convinced that th 
section foremen knew or should have known of the vioJ.atlve condition. The 
violation was therefore the result of "unwarrantable failure". The above an 
yais also suggests that tiie operator was negligent in allowing these condic 
to exist. 

The evidence shows that the operator abated the cited conditions in a 
timely manner. Tne operator is large in size and the mine at issue has a 
fairly substantial history of violations. Under all the circumstances, a 
civil penalty of :?4UU is appropriate. 
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istributlon; By cercified mail. 

obert M. Vakas, Esq., Consolidation Coal Company, Consol Plaza, Pittsburgh, 
^ 152^.1 

aran Smith, Esq., Office of the Solicitor, U.S. Department of Labor, Room 
i48U Gateway Building, 3535 Market Street, Philadelphia, PA 19104 
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CIVIL PENALTY PROCEEDING 


) 


) 

SECRKTARY OF LABOR, MINE SAFl-'TY AND ) 

HEALTH ADMINISTRATION (MSHA), ) 

Petitioner, ) DOCKET NO. WEST 81-322-M 

) 

V. ) MINE: Sunshine 

) 

SUNSHINE MINING COMPANY, ) 

Respondent. ) 

) 

Appearances : 

Daniel L. Poole, Esq, 

Elam, Burke, Evans, Boyd & Koontz 
Boise, Idaho 

For Sunshine Mining Company 

Frederick W. MoncricC, Esq., Office of the Solicitor 
United States Department of Labor, Arlington, Virginia 
For the Secretary of Labor 

Before: Judge John J. Morris 


DECISION 

The Secretary of Labor, on behalf of the Mine Safety and Health 
Administration, (MSHA), charges Sunshine Mining Company, (Sunshine), with 
violating Section 103(a) of the Federal Mine Safety and Health Act, 30 
U.S.C. 801 e^i;eq_ (Supp III 1979). 

Section 103(a) of the Act, now codified at 30 U.S.C. 813(a), provides 
as follows: 

Sec. 103 (a) Authorized representatives of the 
Secretary or the Secretary of Health, Education, and 
Welfare shall make frequent inspections and investi- 
gations in coal or other mines each year for the purpose 


157V 


imminent danger exists, and (4) determining whether 
there is compliance with the mandatory health or 
safety standards or with any citation, order, or decision 
issued under this title or other requirements of this 
Act. In carrying out the requirements of this sub- 
section, no advance notice of an inspection shall be 
provided to any person, except that in carrying out the 
requirements of clauses (1) and (2) of this subsection, 
the Secretary of Health, Education, and Welfare may 
give advance notice of inspections. In carrying out 
the requirements of clauses (3) and (4) of this sub- 
section, the Secretary shall make inspections of each 
underground coal or other mine in its entirety at least 
four times a year, and of each surface coal or other 
mine in its entirety at least two times a year. The 
Secretary shall develop guidelines for additional in- 
spections of mines based on criteria including, but not 
limited to, the hazards found in mines subject to this 
Act, and his experience und^r this Act and other health 
and safety laws. For the purpose of making any in- 
spection or investigation under this Act, the Secretary, 
or the Secretary of Health, Education, and Welfare, with 
respect to fulfilling his responsibilities under this Act, 
or any authorized representative of the Secretary or the 
Secretary of Health, Education, and Welfare, shall have a 
right of entry to, upon, or through any coal or other mine, 

After notice to the parties a hearing on the merits was held in Coeur 
d'Alene, Idaho on September 22, 1981. 

The parties filed post trial briefs. 

ISSUE 

The issue is whether, during a PAR investigation, the Secretary 
may conduct private interviews of Sunshine's workers on the company's 
property and the company's time. 


1/ Program of Accident Reduction. 


ng industry. For an operator to be eligible for a PAR evaluation an 
.t must show that the operator's rate for injuries to its miners 
seds the national norm (Tr. 14> 15, 60, Pi). 

If the MSIIA criteria dictates the selection of a mine operator then 
company is contacted and advised of the program. When the Secretary 
srtakes his invest igat ion special inspectors conduct an onsite study 
interview management , supervisors, and workers (Tr. 104). The 
iciple focus of par's attention is on the cause of accidents, rather 
i a physical inspection of the worksite (Tr. 21, 32). The PAR 
istigators do not seek out violations. But they would issue an imminent 
;er citation if the situation warranted (Tr. 48), After the completion 
•he study the company management receives the PAR team’s recommendations 

14-15). 

The sole point of contention here centers on MSHA's insistence that 
PAR investigators interview the company's personnel on a one to one 
.s on the company time and on the company property (Tr. 20, 75, 92, 93, 
MSHA's policy and guidelines require such a procedure (Tr. 20, 75). 

Sunshine objects to the private interviews. The company recognizes 
prior safety record was inadequate, and it blames a lack of 
mnication between labor and management for th'e situation (Tr, 141, 

. To reverse its poor safety record Sunshine has recently encouraged 
!Ct and open communication between workers and management in safety 
:crs (Tr. 162). As a result Sunshine finds its safety record improving 
its absenteeism declining (Tr. 143-144). Sunshine feels that Lta plan 
mtually responsive reaction and open communication cannot coexist with 
i* 3 private interview technique. Sunshine secs MSlIA's approach as 
igonistic and counterproductive (Tr. 162, 172). 

When Sunshine refused to allow such private interviews of its workers 
i issued a citation for the violation of Section 103(a) of the Act (Tr. 
>3, P5). A subsequent noncompliance order was issued (Tr. 95, P6) . 

DISCUSSION 

At the outset it should be observed that if the Secretary has 
lority to conduct the private interviews as he seeks here then 
shine's objections, no matter how well intended, must yield to the 
:utory mandate. The efficaciousness of the PAR program, a conclusion 
. documented here, is not an issue in this case (P9a, P9b). 


uthority of an administrative agency is determimed by the applicable 
nabling legislation, and not by the agency's own interpretation of its 
owers. Civil Aeronautics Board v. Delta Airlines, Inc, , 367 U.S. 316, 81 
, Ct. 16l 1 , 6 i .Ed . 2d 869 , ri96rr. Pentheny, Ltd v. Covernment of the 
irgin Islands , 360 F. 2d 786. 790 C3rd Cir. 1966) . 

MSHA considers the private interview to be the cornerstone of PAR. 
ut Che statute is devoid of any mention of terms which would connote that 
ongress was conferring authority for MSHA to conduct such interviews, 
erms such as "question privately", "one on one questioning", "private 
nterview" or any phrase of similar import do not appear in the Act. 

By comparson Congress, in enacting the Occupational Safety and Health 
ct, 29 U.S.C. 651, et seq . seven years before the Mine Safety Act, 
pecifically authorized private interviews. Section 8(a) of the OSH Act, 

29 U.S.C. 657(a)] provides as follows; 

Sec, 8(a) In order to carry out the purposes of this 
Act, the Secretary, upon presenting appropriate cre- 
dentials to the owner, operator, or agent in charge, 
is authorized - 

(1) to enter without delay and at reasonable times 
any factory, plant, establishment, construction site, 
or other area, workplace or environment where work is 
performed by an employee of an employer; and 

(2) to inspect and investigate during regular working 
hours and at ocher reasonable times, and within reason- 
able limits and in a reasonable manner, any such place 
of employment and all pertinent conditions, structures, 
machines, apparatus, devices, equipment, and materials 
therein, and to question privately any such employer, 
owner, operator, agent or em^foyee . (Emphasis added) . 

Wliere Congress intends to confer certain authority it says so. Alaska 
irlines v. Civil Aeronautics Board , 257 F. 2d 229 (D.C, Cir.), Cert . 
enied 79 S. CtTj 120, [230-231 ] , (T958). Trans-Pacific Frgt Conf of Japan 
. Federal Maritime Board , 302 F, 2d 875 , ( D.C . Cir . , 1962). 

The omission of the power to conduct private interviews is further 
eightened by the obvious parallel construction of the OSH Act and the Mine 
afety Act. 


action IS not authorized by statute. And finally, that a PAR interviev 
within the purview of Section 103(f) (30 U.S.C. 813(f)]. 

SKCRETARY’S CONTENTIONS 

The Secretary contends the Act authorizes the private interviews. 
And that Congress has approved PAR as a separate budget item. In addit 
the Secretary asserts that Andrus v. Magma Copper Company . Civ 77-765 
United States District Court case in Arizona, clearly supports his viev 

The Secretary initially contends that the authority to conduct 
investigations is grounded in the mandate of Section in3(a); 

frequent inspections and investigations in coal or 
other mines each hear for the frequent inspections 
and invest igat ions in coal or other mines each year 
for the purpose of (1) obtaining , utilizing, and dis- 
seminating informat Ion , relating to health and safety 
conditions, the causes of accidents , and the causes 
of diseases and physical impairments originating in 
such mines, ... (emphasis added), 

And the Secretary declares that in discharging these re- 
sponsibilities, he is granted a right of access to mines subject to the 
which is superior to the operators' privacy interests, Donovan v, Dewe 
US , 69 L, Ed. 2d 262, 101 S. Ct . , 1981. 

The thrust of Che Secretary's argument is misdirected. No one 
questions his right to conduct investigations and to gain access to min 
In fact, the authority to investigate appears in prior mining legislati 
The Federal Metal and Nonmetalic Mine Safety Act (Metal Act), 30 U.S.C. 
721, et seq . , as well as the Federal Coal Mine Health and Safety Act of 
1969, 30 U.S.C. 801 et seq (Coal Act) contain authority for the Secreta 
"investigation". But the legislative histories of the statutory 
predecessors and of this Act are silent as to the precise meaning of th 
term. No legislative history supports the Secretary's argument that he 
conduct private interviews on the company's time and premises. It is n 
doubt more convenient for the Secretary to conduct interviews in this 
fashion but mere convenience is not the test of a statutory grant of 
authority. No one questions the Secretary's power to interview workers 
of the company's premises. 


a separate line item in the budget. The Secretary declares that the bui 
description contains a narrative discription of PAR its purpose, eff' 
and resource commitment , 

The Secretary's argument is not persuasive. There is no claim thai 
the Congressional budget narrative recites that a portion of the funds 
expended for private interviews of the nature requested here. The absei 
of that fact causes me to conclude that Congress did not approve, tacid 
or otherwise, the expenditure of funds for that purjioso. Then it not 
necessary to consider the effect of a Congressional budget resolution. 

In support of his position the Secretary cites Andrus v. Magma Cop] 
Company , Civ 77-765 Phx, an unpublished United States District Court ca 
from the District of Arizona. (Complainant's post trial brief). 

The history of the cited case: Cecil D. Andrus, the then Secretary 
the Interior sued Magma Copper Company under the Federal Metal and 
Nonmetallic Mine Safety Act (1966 Act), 30 U.S.C. § 721-740. The origii 
order of the Court and the subsequent contempt order were appended to tl 
Secretary's post trial brief. 

On January 16, 1978 the original order was issued by the trial cou 
That order contains no reference to the right of PAR investigators to 
conduct private interviews on company time and the company premises. 

On August 2 , 1978 the Court issued a two page order holding Magma 
Copper in contempt of Court for violating the prior injunction order, 
the first time, in its order on the contempt proceedings, the Court ref^ 
to private interviews. The Court states: 

Defendant will permit its employees to be interviewed 
hy agents conducting the PAR program outside the hearing 
and presence of other employees, agents or representatives 
of defendant. 

No rationale pertaining to private interviews appears in either ori 
Under these circumstances this Judge does not consider Andrus v. Magma 
Copper Company as persuasive or controlling authority. 
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Daniel L. Poole, Esq, 

Elam, Burke, Evans, Boyd & Koontz 
Rank of Idaho, Suite 1010 
P.O. Box 1559 
Boise, Idaho 83701 

Frederick W. Moncrief, Esq. 
Office of the Solicitor 
United States Department of Labor 
4015 Wilson Boulevard 
Arlington, Virginia 22203 
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UNITED MINE WORKERS 01- AMERICA, 

On Behalf of 
JEFFREY LYNN Si:iMOKS, 

Complainant 

V . 

soutiier:j ohio coal company, 

Respondent 


Complaint of Discharj’e, 

Discrimination, or Interference 

Docket No. I.\KE 32-7^-D 

lleis-s No. 1 Mine 


DECISION 


Appearances: Mary Lu Jordan, Esq., Washington, D.C., on behalf of 

Complainant ; 

D. Michael Miller, Esq., and Alvin J. McKenna, Esq,, 
Alexander, Ebinger, Fisher, McAlister & Lawrence, 
Columbus, Ohio, on behalf of Respondent. 


Before : 


Administrative Law Judge Broderick 


STATEMENT OF THE CASE 


Complainant was discharged on December 31, 1981, from the position 
he had with Respondent as a mechanic. Ho contends In this proceeding 
that his discharge resulted from his refusal to perform work, and that 
the refusal was protected under section 105(c) of the Federal Mine 
Safety and Health Act of 1977, 30 U.S.C. § 815Cc), 

Pursuant to notice, the case was heard on the merits In Columbus, 
Ohio, on June 2, 1932. The Complainant, Jeffrey Lynn Simmons, testi- 
fied on his own behalf. Roy Pierce, Michael Ryan, Arthur Fleischer, 
William Wooten, Rodney Butcher, Michael Buskirk, Robert E. Davis,’ Dan 
Silvers and David Baker testified on behalf of Respondent. 

Both parties have filed posthearing briefs. Based on the entire 
record, and considering tlie contentions of the parties, I make the 
following decision. 


’* August 1978 until June 1979, ConpLiinnnt uorked for 

Jnt 1 rey/nrosser Mi.ninj^ Machinery as a Field Service Fn§ineer or Field 
Service Technician. His duties included assonbling and repairing 
dcCocts in oqulpraent sold by Jeffrey to mine operators. This equirr.c-nt 
included continuous miners. Repairs were usually done on idle sec- 
tions but occasionally on production sections. 


j. Coni)') La i nan C was hired by Respondent as a meciianic. He eorkeJ 
orJj^innily in the ”rnule barn," an underground shop, where he repaired 
transportation equipment. He received lo hours of safetv training ns n 
iicwly-cimployc'd experienced miner. 


6. On about September 25, 1981, he was transferred to the job of 
section lucclianic. As such he was required to inspect and make necessary 
repaiars on mining equipment on the section, including the continuous 
ini.ncr. Tills work was usually performed at least one break outby the 
feice, but on occasion was performed at the face and on a few occasions 
required that Complainant stand beside the miner operator while the 
miner was cutting coal. 

7. VJhcn Complainant was assigned to the production section, the 
nininCGn.'ince foreman, Dan Silvers, spent approximately 3 hours with bin 
familiarizing him with the equipment, maintenance schedules, safety 
cautions and the general environment of the underground section. This 
procodiirc is referred to as a safety contact. On October 16, 1981, 
Coniplainant received 8 hours of electrical retraining and on 
October 23, 1931, he received 8 hours of annual refresher training in 
underground safety. 

3. On one occasion while working on the section. Complainant told 
the maintenance foreman that he did not feel comfortable working under 
the head of a continuous miner. 
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Coinpiainant: naci never v;orKea on cne section ut uuuei ni . rieice pie- 
viously. The crew was short-handed and bad top was encountered at the 
beginning of the shift. This caused a delay in production until about 
4 or 4:30 a.n. The miner operator was off, and the continuous miner 
was being operated by tlic miner helper. He was assisted by a person 
classified as a general inside laborer. 

11. At approximately 4:45 a.m., the shuttle car operator became 
ill and went none. Pierce assigned the person acting as miner helper 
to operate the shuttle car, and told Complainant to help on the miner. 
Conplainant objected that ho had never worked around a miner in produc- 
tion, and tliat he did not feel safe doing the job. Pierce told 
Complainant that he would train him and would "give you a safety contact 
slip and . . . even go up and even do the job for you, but I need some- 
boily up there so I won’t get a grievance filed on me," Complainant 
refused to go on tlie miner helper job and was sent out of the mine. 

DISCUGSION 


Pierce and Simmons disagree on two important aspects of the conver- 
sation they bad involving Simmon's assignment to the miner helper job. 
Pierce asserts and Simmons denies that training was offered, Simmons 
asserts and Pierce denies that Simmons related his refusal to do the 
work to a concern for lii.s safety. Uith respect to the first issue, I 
accept Pierce's testimony that training was offered. It seems to me 
Inherently more probable than Simmons' testimony. It is also supported 
by Che testimony of Mike Busklrk, personnel supervisor, and Rodney 
Butcher, cliairman of the Local Union safety committee, both of whom 
testified that Complainant admitted in the first grievance meeting that 
Pierce had offered him training. 

With respect to the second issue, I accept Complainant's testimony 
that he specifically related his refusal to take the job to a fear for 
his safety. This conclusion seems more in accord with the context of 
the conversation. It is also in accord with the testimony of 
Mr. Buskirk and Mr. Butcher as to what Complainant said at the first 
grievance meeting. 
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r r^^ required to hnndlu the cahlt:, to keen it 

out of the way of the miner, check for methane, set ter.iporarv sup'^orts 
roof jacks, to keep ventilation curtains up to c-ithin 10 feet of th. 
fnco, and be alert for shuttle cars. An experienced miner who had not 
worked on a continuous mining aiachlne could be trained for a miner 
helper job in about 30 minutes except for the cask of moving the miner 
back across the section. It would require one shift to train an 
employee for the latter task. Pierce did not contemplate moving the 
miner back across the section during the shift in question. 

lA . It was common in the subject mine for mechanics to fill in 
On production jobs, and specifically on the job of miner helper. 


1j. llic Mational Bituminous Coal k'ago Agreoment of 1981 in effect 
at die subject mine on December 31, 1981, protiibited any new inexperi- 
enced miner from working on or operating mining machines or mobile 
oqulpmcnC until he completed at least 45 days of work underground. 
After 45 days, such an employee became eligible under the contract to 
bid on any vacant position. 


IG. After Complainant left the mine. Respondent decided to dis- 
charge him for insubordination and he received a written notice of 
’'auspcn.sion subject to discharge" on Dccenbcr 31, 1931. 

17. Complainant filed a grievance under the union contract. Tlie 
grievance went to arbitration and the arbitrator uphold the discharge. 

18. Complainant filed a complaint under the Mine Act witliin MSUA. 
After nn investigation NSllA made a determination tluit a violation of tfi 
Act was not established. 


STATUTORY PROVIfilCN 

Section 105Cc) of the Act provides in part as follows: 

(c)(1) No person shall discharge or in any manner 
discriminate against or cause to be discharged or cause 
discrimination against or otherwise InterCero with tlm 
exorcise of the statutory rights of any miner, represen 
tatlve of miners or applicant for emplo>™ei.t in any coal 
or other mine subject to this Act because such miner. 
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safety or health violation in a coal or other mine . . . 
or because of the exercise by such miner, representative 
of miners or applicant for employment on behalf of himself 
or others of any statutory right afforded by this Act. 


ISSUE 


hliether Complainant’s refusal to perform the job of miner helper 
on December 31, 1981, was protected activity under section 105(c) of 
the Act? 

CONCLUSIONS OF LAW 

1. Complainant and Respondent wore subject to the provisions of 
the Mine Act at all times pertinent hereto, and the undersigned 
Administrative Law Judge has jurisdiction over the parties and subject 
matter of this proceeding. 

2. Complainant did not cstahlisli that his refusal to work on 
December 31, 1931, was activity protected under the Mine Act. 

DISCUSSION 


Refusal to perform work is protected under section 105(c)(1) of 
the Act, if it results from a good faith belief that the work involves 
safety hazards, and if the belief is a reasonable one. Secretary of 
Labor/Pasula v. Consolidation Coal Co. , 2 FHSHRC 2786, 2 BNA MSHC 1001 
(1980), rev'd on other grounds, sub nom Consolidation Coal Co . v. 
Marshall , 663 F.2d 1211 (3rd Cir. 1981); Secretary of Labor/Roblnet te 
V, United Castle Coal Co. , 3 FMSHRC 803. 2 BNA MSHC 1213 (1981); Bradle' 
V. Eelva Coal Co. , 4 FMSHRC 982 (1932). Further, the reason for the 
refusal to work must be communicated to the mine operator. Secretary o 
Labor /Dunmire and Estle v. Northern Coal Co., 4 FMSIIRC 126 (1982). 


GOOD FAITH 


Although there is some evidence that Complainant was less than a 
model employee and that he was reputed to have avoided disagreeable 
tasks by claiming inability to perform them, this evidence Is nebulous 
at best and there is no good reason to reject Complainant's testimony 
tlmt he refused to work as a miner’s helper because he feared for his 
safety. Tliercfore, I conclude that his reftisal to work resulted from 
a good faith belief that it posed safety hazards. I have found above 
that he communicated the reason for his refusal to Respondent. 



mi'cal Corporation , 3 FMSIIRC .1539 (1981). I conclude that it was 
. As Judge Kennedy stated in a recent decision (Sec rotary /Bryant v. 

nchllold Coal Company , 4 I’MSIIRC (1982)), "fear on the part of 

otherwi.se healtliy miner of performance of a risky or dangerous task 
ularly performed by other miners is not, standing alone, a protected 
tification for refusing to attempt to perform the task." Since I 
nd that Respondent had offered to give Complainant training; since 
plainant was an experienced miner; since the job which he refused was 
more risky or dangerous per se than any other job in the mine; since 
did not involve a violation of a health or safety standard; and 
ce it was regularly performed by other miners, I conclude that 
plainant* s refusal to perform it vaas unreasonable. Therefore, under 
Rasula - Roiainette test, it was not protected under the Mine Act and 
action of Respondent in discharging him did not violate the Act, 

Section 105(c) was not designed to enable miners to avoid difficult 
distasteful tasks even when the avoidance is based in good faith on 
3ncern for safety. To be reasonable, the refusal to work must 
Dive a condition or practice which creates a safety hazard beyond 
hazards iniiercnt in the mining industry or occupation itself, 
ig underground and working in iovv* coal (the height of the seam 
Dived in this case was 54 inches) can result in a good faith concern 
safety in some people. For a person employed ns a miner, refusal to 
< because of such a concern is not reasonable. Compare Victor !lcCoy 
^ro.sccnt Coal Compaiw/ ^ 3 I'MSHRC 221A (1981). 

ORDlifl 


On the basis of the above findings of fact and conclusions of law, 
complaint and tills proceeding are DISMI.9SED. 




James A. Broderick 
Administrative l,aw Judge 


iribution: By certified mail 

! Lu Jordan, Esq., United Mine Workers of America, 900 15th Street, 

. , Washington, DC 20005 

tichael Miller, Esq., and Alvin J. McKenna, Esq., Alexander, Ebinger, 
ler, McAlister & Lawrence, 17 South High Street, Columbus, OH 43215 

lial Investigations, MSllA, 4015 Wilson Blvd., Arlington, VA 22203 
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Civil Penalty Proceeding 

Docket No. WEVA 82-10 
A.O. No. 46-02558-03013H 

No. 1 Strip Mine 


ROCKVILLE MINING COMPANY, INC., 
Respondent 


DECISION 


Appearances: Joseph T, Crawford, Attorney, U.S. Department of Labor, 

Philadelphia, Pennsylvania, for the petitioner; Nel] A. Roe 
Esquire, Klngwood, West Virginia, for the respondent. 


Before : 


Judge Koutras 


Statement of the Case 


This proceeding concerns a proposal for assessment of civil penalty 
filed by the petitioner pursuant to Section 110(a) of the Federal Mine 
Safety and Health Act of 1977, 30 U.S.C. 820(a), seeking a penalty 
assessment for an alleged violation of mandatory safety standard 30 CFR 
77.1300, 

Respondent filed a timely answer in the proceedings denying the 
alleged violation, and pursuant to notice a hearing was convened In 
Morgantown, West Virginia, on April 22, 1982, and the parties appeared 
and participated fully therein. The parties waived the filing of written 
post-hearing arguments, but were afforded an opportunity to make oral 
closing arguments on the record, and I have considered these arguments 
in the course of this decision. 


Issues 

The principal issues presented in this proceeding are: (1) whether 
respondent has violated the provisions of the Act and implementing regula- 
tions as alleged in the proposal for assessment of civil penalty filed 
in this proceeding, and, if so, (2) the appropriate civil penalty that 
should be assessed against the respondent for the alleged violation based 
upon the criteria set forth in section 110(1) of the Act. Additional 
issues raised by the parties are identified and disposed of in the course 

nf rhLc; Hn r -f £5-l nn . 


operator was negligent operator, (3) whet'ior , 

continue in businefr; (5) th™ -P-ator’s abliity to 

demonstrated good faith of thr^^nrv ^ violation, and (6) the 

compliance after notification of th^vLlLion^'’^"® 

^^Mljj£able,jtatuto ^ ReBulatorv Pro'H.fr,.. 

30 1577, P.L. 95-16., 


2. Section 1.10(1) of the 1977 Act, 30 U.S.C. § 820(i). 

3. Commission Rules, 20 CFR 2700.1 ec seq. 


Discussion 


civil penalty proposal filed by the petitioner on November 18 
981, seeks a civil penalty assessment of $1,200, for an aUeged violation 
of mandatory safety standard 30 CFR 77.1300. The citation on which the 
penalty proposal is based, No. 853A3A, was issued by MSHA Inspector Ronald B. 
larrara on June 8, 1981, and It is an imminent danger order is.sued pursuant 
lo section 107(a) of the Act. The conditions or practices cited bv the 
inspector nre as follows: 


Explosives and detonators were not being handled, 
charged, fired, or otherwise used in accordance with 
provisions of 77.1301 through 77.1304 inclusively. 

Riasting operations were being conducted without ample 
warning given before blasts were fired and without 
persons cleared and removed or protected from 
concussion or flyrock In the blasting area (77.1301(h)). 

Safety fuses 12 Inches long (approximately 45 
second burntime) was being used in violation of 
77.1303(c). The blasting area where charged holes 
were awaiting firing, were not guarded or barricaded 
and posted against unauthorized entry. In a pattern of 
approximately 17 holes with 15 holes charged the blasting 
foreman was ''getting rid of the water in the holes" by 
dropping a fused capped Gulf Deta-GEL primer in them. 

The 4 men on the drill bench gathered, unprotected approxi- 
mately 130 feet from the closest hole that was detonated. 
There were also 3 men and this inspector in tlie pit area 
below where such shots were fired. The inspector observed 
2 such shots (holes) being detonated. It appears that 
numerous such shots have been fired this day and this 
is a common practice. 


3 . 


Respondent's annual coal production in 1980 was 
253,813 tons, and respondent has approxliiiately 54 
employees on its payroll. 

4. Respondent is a small-to-medium sized mine operator. 
Testimony and evidence adduced by the petitioner 

MSHA Inspector Ronald B. Marrara testified that he has been employed 
as a surface coal mine inspector for approximately five years and that 
prior to that time, between 1974 and 1977, was employed as a foreman 
with the Comet Coal Company In Kingwood, West Virginia. During his 
tenure as an inspector, he has taken training courses In surface blasting 
and explosive techniques and safety. He confirmed that he was at the 
mine in question on June 8, 1981, to conduct a spot inspection and to 
abate a previously issued citation. He arrived at the site at approximnt 
9:45 a.m., and while on the road leading to the 7500 Pit, he encountered 
a bulldozer operator working on the road. He advised the worker that he 
was there to make an inspection, and at about the same time foreman Kerml 
Galloway approach him. He advised Mr. Galloway that he was there to make 
a spot inspection and to abate a previous citation, and Mr. Galloway 
told him to "go ahead", but that he did not have time to accompany 
him (Tr. 8-11). 

Mr. Marrara stated that after leaving Mr. Galloway, he decided to 
walk into the sice rather than to drive and disturb the dozer operator’s 
road work. Ac approximately 9:54 while walking along the pit high wall 
area, he heard two explosions go off and material was thrown into Che air 
The explosions took place above the high wall on a drill bench area 
where holes were being drilled and shot. He was almost directly under 
Che holes when they went off, and he then went back to his vehicle and 
drove to the pit. He arrived there at 10:00 a.m., and found four people 
working on the "drill bench". Mr. Donald Jordan, the blasting foreman, 
was supervising the work of two drill operators and one blasting helper. 
After arriving there, Hr. Jordan advised him that they "were getting 
rid of water in the holes by dropping a fused capped primer". The primer 
was a one-pound Gulf Deta-Gel primer with a safety fuse and cap. He 
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UUL or tl.c holes, and some of the holZ. vires 

I0» .in aiiunonia nUrate fertilivor mi ^ ^ ® charged vith 

- 1^-15). Mr. sc.^o" o lo^’ve . 

r-c-. win, „„ ,.p,n,Kl...re 

Ml'. Marrara CGstifled further k« u 

'-■.-Lcade. nl ihc d.n, nation .site Lardtrh'' “ 

'Hon.s t)K,t bl.a.sting was taklnr olnre a sounding ,.,Mrni„g 

-"• 11 .. U.erefore advlacrMr' JorZn tLtT 

'(■'0 J.nmi.liionL danger order because nf h issuing a section 

of Che ardor wh:icl» he issued (Tr IT-^T) TTI' i'^^ntiflcc 

np, used were La,, .short because the Iw Lt If. believed that the fu.sc 
”'ld ho a minimum of two minutes and Mr ^ 

uni burn tl.ne Cor tbe fuses l.r^r.^w that the 

t- lie should I, .wo been using a 36-lnch^fuse second.s per 

requlrocl safety standard Mr m ^ 5 comply with 

..ugiigent nod u.:r;;r:;;rd::-„a:'^r th!:: hr:r"^ 

.‘i -on ly pUiLlng lus crew in such hazardous conditions (Tr. 20). 

rh'^ho copy of his inspector's statement (Exh. P-^l 

-b ho pieparcd at the time of the inspection. In regards to his 
dtlon on this form that "this type of violation occurs frequently- 

lura''cU- l-ii'?, issued a January 6. 1981, unwarrantable 

l|jrL .itation to the rospondent for a blasting violation (Exh. F~5) 

at that t.Line ho had reviewed the blasting laws with Mr. Jordan. 
»<lditton, .sliort.ly after the Imminent d.anger order issued, Mr. Galloway 
^ to tlie scene and stated to him that "this was a common practice that 
iHUng canductod at tlil.s opemtlon". The "common practice” being 
-ing rid of water in the lioles by blasting (Tr. 21-22). 


Mr. M.-irrara stated time Mr. Jordan admitted that he did not look 
(:Iic high wall prior to the blasting, and when he asked him 
her ho was aware of the fact that he was in violation and was exposing 
men to a lunxard, Mr, Jordan nodded his head affirmatively and stated 
uevSH so" (Tr. 25). Mr. Marrara also indicated that at the time he 
od the previous citation he had a lengthy discussion with Mr. Jordan 
erning, the requirements of the standards dealing with blasting. 

Iso discussed the regulations with the mine owners at that time 
26). 


Mr. Marrara believed that the conditions he cited in his imminent 
er order were serious in that he reasonably expected someone to be 
cd or injured "right in front of my eyes". He observed fine material 
g thrown into the air at the time of the explosions in question, and 
•IS some .150 feet away. He believed that the three men in the pit 
, as well as the four men on the drill bench, and himself, were all 
:tly e.xposed Co Che hazardous conditions he cited. He was concerned 


Mr. Marrara staced that he determined througn 
some of the filled holes were charged, primed, and had filters in them. 
After the order issued at approximately 10:05 a.m., drilling operations 
ceased, and the men were assembled at a distance past the pump truck . 

He then discussed the violation and the applicable safety standards 
with the men, and also present were Mr. Jordan and Mr. Galloway. Mine 
Owner Darrell Tichnell arrived during the latter part of the discussion, 
and after warning signs were posted, Mr. Marrara abated the order at 
approximately 10:2A a.m., and the men went back to work. He confirmed 
that the order Issued for a violation of section 77.1300, but that tliere 
were "three or four separate problems" (Tr. 32-36). 

On cross-examination . Mr. Marrara confirmed that on June 8, 1981, he 
did not first stop at the mine office, as is his usual practice, prior 
CO entering the mine premises. He also confirmed Chat the ground around 
the drill holes in the blasting area was "wet around Che holes", but that 
no puddles of water were present. Based on these observations, he concLud 
Chat the water had come out of the holes. Mr. Marrara described the minJ.n 
procedures, and confirmed that In a surface mining operation the top soil 
and overburden is removed, leaving an exposed cut-out area In the side 
of the hill. He confirmed that the detonations occurred in the higli wall 
drill bench area and not down tn the pit area where the coal is found, 
and he described Che physical characteristics of the area in question 
(Tr. 36-44). In determining Che depth of the holes he observed, Mr. Macra 
stated that he did not test them, but simply concluded that they were 
about 45-tO“50 feet deep. A normal charge for holes of this size would 
be about 800 pounds of explosive (Tr, 45). Assuming that the hole was 
145 feet deep, and it was charged with 800 pounds of explosive, Mr. Marrai 
conceded that there would be no surface subsidence other than the material 
coming directly out of the hole. By the same token, using a one pound chf 
in that same hole, the most probable possibility is that water and loose 
rock material will come practically straight up out of the hole (Tr , 47-4f 

With regard to the materials that he observed coming out of the holes 
which were detonated on June 8, Mr. Marrara conceded Chat from where he 
was standing 150 feet away all that he could see coming out of the holes 
was Che mist from the water and the dust In general (Tr. 49). The workers 
in the pit area were also standing approximately 150 feet away, but those 
persons up on the bench were much closer, and he was unaware that any 
particles from the explosions touched them. No one complained that they 
had been touched by any materials coining from the holes, and no one was 
injured (Tr. 51). 


Mr. Marrara confirmed that the blasting standards require the use 
of a 36-inch fuse with a two-minute burn time, regardless of whether a 
hole is loaded with 800 pounds of explosives or one pound. The purpose 


on the Hnv -In nc. ai.au (-uuiirnieu Lnat 

foot holes for^rt ^ ^ charge was being dropped down ^,5 

hole anrnorfo;%Hr'’°''" bottom of tho 

P^'^Pose of disturbing the rock strata (Tr. 53). 


Marrara conceded that misfiring of charges Is critical and 
P rerv^T 1 Standpoint, an operator has to make certain that 

(Tr having misfired charges lying around 

n ri' P-i Clescrlbed the procedures used to load the holes for detonatic 
and confirmod that the operator wants to get water out of the hole 
because water used with AMFO will not explode, and it is common practice 
in the mining zndustry to try to get dry holes before blasting. However. 
Mr. Marrara stated that there are other explosives available which do 
not require the blasting of water out the hole. However, using the type 
ot explosive that the operator in this case opted to use was not illegal a 
coiK'.eded that they must strive for a dry hole and that it is dangerous 
to leave explosives which had not been properly detonated at the bottom 
of a hole is dangerous (Tr. 54-57). 


Mr. Marrara stated tl»ac on all occasions prior to June 8, the operator 
used a pump to pump the holes dry, but he denied that the pump was broken 
that day. In addition, he stated that Mr. Galloway told him that when 
the i)umps were down, it was common practice to blast water from the holes, 
but that botli Mr, Jordan and Mr. Galloway advised him later in the day 
that the pump was not broken. Since the citation issued, the operator 
no longer blast.? water from holes, and uses the pumps exclusively for 
this task (Tr. 59). Although conceding that the water blasted from the 
holes on June 8, came back down to rest three to five feet from the holes, 
he still believed that the drill bench crew, standing 130 feet away, 
were still not a safe distance, even though he could not observe an 
debris coining out of the holes (Tr. 60). 

Regarding his prior unwarrantable failure citation, Mr. Marrara 
confirmed that it concerned a pick-up truck with properly inflated 
tires running over a blasting cap placed In a charged hole and he conceded 
that there have been no similar Incidents at the mine (Tr. 61). However, 
he indicated that he has no knowledge concerning the respondent's past 
safety record (Tr. 62). 

In rc.sponse to further questions, Mr, Marrara stated that it 
was his understanding chat Nr. Jordan lit two 40-second fuses at a time, 
dropped the charges down the holes, and then ran over to the area where 
the other members of the crew were standing. He identified a sketch 
of the area (Exh. P-6), which basically describes and diagrams the scene 
as he observed it. He believed the procedure used to light the charges 
would contribute the the gravity of the violations, since Mr. Jordan could 
stumble while leaving the area, or he could become disoriented and drop 
the charge down a loaded hole which is not stemmed (Tr. 63-66), 


holes were charged to break up the overburden, and while the holes were 
charged, he conceded that the charge wires were not connected to the 
blasting machine and were shunted. Even though they were shunted, lie 
still believed that static electricity could have possibly set ^the charges 
off. He conceded that a sign indicating "blasting in progress” was 
posted at the site in question, (Tr. 86). Even if a fuse longer than 
the one used was being used by Mr . Jordan, he would stiV] be concerned 
over the fact that the crew would still be exposed to small flying materl«i 
(Tr. 88). 

Mr. Marrara stated that he cited a violation of section 77.1300 
on the face of his order, but that in his description of the conditions 
and practices, his intent was to charge the respondent for violations 
of sections 77.1301 through 77.130^* which section 77.1300 incorporates 
by reference. He stated that he discussed each condition cited with 
Mr. Jordan, as well as mine operator Darrell Tltchnell. He conceded 
chat he failed to cite a specific violation of section 77.1303(g) for 
lack of barricades, and he dismissed this as a "mistake” on his part. 

He also conceded that the "conditions or practices" recited in his ordcr 
came from what he observed and from what Mr. Jordan and the crew told 
him (Tr. 88-94). 

Mr. Marrara conceded that the possibility of material blasted from 
a hole with a one pound charge falling into a hole next to It and 
detonating it was Improbable, and he has never known this to happen 
(Tr. 98). He also conceded that static electricity igniting properly 
charged holes was a very rare occasion (Tr. 98). He estimated that a 
safe distance for people to be in the event all of the holes in question 
were charged with 800 pounds of explosives each would be 2,000 feet if 
they were out in the open and unprotected (Tr. 100). However, in the 
event one shot was put off with one pound of explosive, 130 feet would 
be sufficient, assuming the men were protected by some structure (Tr. 102' 
In his view, if the men were under a piece of equipment, he would conside: 
them to "be protected" under the safety standard (Tr. 103). He conceded 
that at no time did he ascertain that respondent’s mine management 
or supervisors had instructed Mr. Jordan not to use a 36-inch fuse (Tr. li 
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upc.dLor, Dut at the time the citation issued he was a shot 
-orcman. He described the duties as a shot foreman, and stated that he 
served as an explosives supervisor for the respondent for some 11 years 
and has a blasting license issued by the State of Pennsylvania. A 
license is issued based on training and experience, and he confirmed 
tluit he was supervising the blasting operations on the day Mr. Marrara 
i.SHued the citation in question. He Identified a copy of the sketch 
of the scone (Exh, P-6), and agreed that it generally depicts the approxii 
positions of the holes being drilled that day. He explained the procedurf 
he fol lowed for detonating the holes, and Indicated chat all of them 
had been drilled 108 feet deep for the purpose of blasting up the over- 
burden so tliat it could be removed. His intent was to blast the area 
in tlie rock strata immediately above the location of the coal. He 
was present when most of the holes were bored and loaded with explosives, 
and was in the process of loading the holes and stemming them when he 
first observed Mr. Marrara (Tr. 123-129). 

Mr. Jordan explained that some of the holes contained underground 
rnln water, and ho explained how he attempted to remove chat water by 
blasting. He confirmed that mine management had never instructed him 
as Co the length of the fuses to be used, and confirmed that on the day 
in question he was using a fuse and a cap and a one pound stick of Delta 
Jell to blow the water out of the holes. He described the Delta Jell 
as two incites in diameter and eight inches long, and weighing one pound. 
'Aic charge was dropped down the holes, which were five and five-eights 
inches in diameter, and tliey were dropped to the bottom of the holes whert 
the water was located. He and his helper both lit the Delta Jell togethei 
and each of them would go to two different holes located fifteen feet 
apart, drop them down tlie holes and then leave the area. The resulting 
blast would propel "muddy water" out of the holes, spreading it about 
six or eight feet around the holes (Tr. 130-137). 

Mr, Jordan stated that at the time the holes in question were 
blasted, he believed his employees were at a safe distance away, and that 
after he and his helper dropped the charges down the holes they retreated 
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holes gone off, would have placed him in danger since he was directly 
below the shot. However, he did not see Mr. Marrara, and the other men 
in the pit were some 294 feet from where the water was shot out of tlic 
holes (Tr. 1A8). 

Mr. Jordan stated that blasting shelters are sometimes used on the 
site, but that a common practice is to use vehicles for protection. In 
response to a question concerning any hazards, he stated as follows (Tr. 

Q. Except for the length of the fuse that was used, 
by you and your helper, was there anything that 
you or your helper or anyone in the area did that 
considered a hazard to their own or other people's 
health and safety? Except Mr. Marrara. Not 
counting Mr. Marrat^i was there atiyhody there doing 
anything that was caieles.^ aside from tiie length of 
the fuse? 

A. Not to my knowledge. 

Regarding the use of a pump to remove water from the holes, Mr, Jor 
stated on the day in question it was either "broke down or plugged, I 
don't remember", and he made the decision to blast the water out (Tr. 15 
He also Indicated that it was an "acceptable practice" in the mining 
industry to use small explosive charges to remove water from a drill 
hole (Tr. 155). Although Mr. Marrara subsequently advised him that he 
could use this method as long as three foot fuses were used, other safet 
inspectors told the mine owners that water could not be blasted out of 
holes under any circumstances (Tr. 156). He could not recall Mr. Mnvrar 
discussing the length of fuses with him during the time he Issued the 
previous citation for a pick-up running over a charged hole. 
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were the ones that the inspector heard. He confirmed that from where he 
was standing he did not see Mr. Marrara In the pit at the time the holes 
were blasted, and conceded that he did not look into the pit immcdiatolv 
prior to the blasting, nor did he give any warnings In the pit area. He 
also conceded that he used a foot-long fuse to sec off the charges in 
question, and indicated that he was taught to use 12 inch fuses bv 
Mr. Darwin TitchneJ.l, one of the mine owners. Mr. Jordan also confirmed 
that he had received explosives training in Pennsylvania, that he holds 
n blaster’s license from the State, but stated chat his knowledge of 
the use of fuses is what he learned from Mr. Titchnell. Although 
Mr. Marrara discussed the use of proper fuses with him at the time the 
citation in question here was Issued, Mr. Jordan could not recall 
Mr. Marrara discussing this with him on the prior occasion when he issued 
a citation (Tr. 168-175). 

Mr. Jordan identified a copy of a sketch of Che area where the 
blasting was caking place (Exh. P-6), and conceded that no signs were 
posted in the Immediate area where the holes in question were drilled. 

Uo. considered that to be the "shot area", and he indicated chat signs 
liave been posted in the past, and this would be on the road 300 or AOO 
feet away. On the day In question, he observed no large debris come 
out of the holes which were blasted. He confirmed that he is presently 
employed as a drill operator, which is a "step up" from a shot foreman, 
and he no longer supervises. He requested to be reassigned because of 
"the aggravation of tliat worrying about just having everything up to 
specifications. Meeting Che law" (Tr. 182). 

In response to further questions, Mr. Jordan stated that he did 
not believe that any debris from the blasted water holes could set off 
the other charged holes because they were stenuned and covered. In 
addition, since the cap wires were shunted, he considered them to be safe 
He conceded that had a sign been posted at the shot area , the inspector 
would be unable to see it until he was almost at the shot, and lie also 
indicated that the inspector could not have seen it from where he was 
located prior to the time the shot went off. He also indicated that i- 
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been used, misfires would noc be a problem and the citation probably 
would not have Issued. However, the law does not require the use of 
pumps (Tr. J82-192). 

Mr. Jordan stated further Chat since there was 15 feet of solid 
rock between in each loaded shot, and each hole was 108 feet deep, 
he did not believe the loaded holes could have been set off by the blast 
which occurred. He explained how he stemmed and covered the holes, 
and he did not believe that such a hole charged with 800 pounds of explof 
could possibly have set all of Che others off (Ir. 196). 

Kermit Galloway , general superintendent, testified that he has 
observed the manner in which water was removed from holes by Mr. Jordan. 
He indicated that no one has ever been injured during any blasting at 
the mine, and safety is al\jays of prime concern. He indicated that he 
usually accompanied the inspector during his rounds, and that he would 
stop by the office. Hoever, on Che day in question he met him at the 
"backfill", and he did not first stop at the office. Had he stopped by 
the office, he could have radioed ahead to any areas where blasting was 
taking place to alert the crews that he was in their area. He Indicated 
Chat it has always been a common practice to shoot water out of holes. 
The pumps were purchased In 1976, and on the day the citation was Issued 
the pump was either broken down or plugged, but he couJd not recall. 

He has never been instructed as Che length of fuse to use for small 
charges, and that the electronic method Is used for major charges. The 
only time fuses are lit with matches is when water Is blown out of n liol 
and Mr. Marrara has never discussed this procedure with him. He still 
considers the practice to be safe, but since the citation issued, pumps 
are used exclusively to dispel water from holes (Tr. 201-215). 

On cross-examination , Mr. Galloway confirmed that when he first 
encountered Mr. Marrara at the site, he did not ask him to report to 
the office, and simply told him to go where he had to but that he did 
noc have the time to go with him (Tr. 221). Mr. Galloway knew that the 
holes were being cleared of water by blasting, but did not tell Mr. Marr 
because he did no: consider it dangerous. A sign was posted on a road, 
the inspector came in by a different one (Tr. 222). He did not consider 
that Mr. Marrara was in any danger when he headed to the pit to check 
on an abatement for a citation issued on a broken windshield (Tr. 226). 

Rebuttal witness 


MSIU\ Inspector Charles J. Bus h, testified that prior to his cen-yer 
employment with MSfiA, he was employed as a resident engineer by the 
Consolidation Coal Company. He testified as to his training regarding 


(Tr. 249). He explained his answer, and indicaced chat it was possible 
for Che other charged holes to be detonated by the concussion of the 
initial first one-pound charge, and he indicated that "the probability 
is there" (Tr. 252), 

With regard to the actual distance of 130 feet that the men in quest 
were standing from the two water holes which were blasted on the day the 
citation issued, and whether they were a safe distance, Mr. Bush candidly 
admitted that "I've got to say that was a pretty substantial distance, 
for those two bore holes In general" (Tc. 253). However, had the fully 
charged holes all gone off, the 130 feet would not be sufficient because 
there are to many variables. In his view, a half-mile distance would 
not be safe if a total of 4500 pounds of explosives were used (Tr. 255). 

On cross-examination . Mr. Bush confirmed that wind conditions will 
effect the direction of any materials coming out of a blasted hole, and 
that anyone standing 130 feet from the hole which was charged to blast 
out the water would be at a safe distance (Tr. 238). Mr. Bush also 
confirmed that he has been at the mine site in question, but has not 
examined the rock strata at the location where the shots in question were 
fired, nor has he inspected the site since 1976 (Tr. 262). He confirmed 
Chat it was highly probable that one of the cliarged holes where Che wacer 

was located could have detonated the other charged holes, and when asked 

why it didn't on Uhe day in question, he answered "Lucky, this time" (Tr. 

Mr. Bush indicated chat his prior experience Includes ten years 
of demolition duty with the City of Pittsburgh, and stated that he has 
never lit a one pound charge with a fuse 12 inches or shorter, and that 
he has always used 36 inch fuses, lie confirmed that he assisted In the 
drafting of the mandatory safety standard In issue in this case, and 
stated that he has never seen anyone shoot water out of holes in 
Preston County (Tr. 262). 

In response to bench questions as how he would propose to dispel 
water from a hole, Mr. Bush stated that water gel slurries may be used, 
but they are expensive. He also Indicated that MSHA,'s technical personae 

can assist a mine operator if he has a water problem. He indicated that 

blasting water out of a hole with AMFO is not a violation of any mandatoi 
standard per se , but that doing so with adjacent holes being charged adds 
to the gravity of the situation (Tr. 268). He also conceded that no one 
has determined precisely what a safe distance is when blasting holes, 
and while conceding that he had no knowledge of the rock strata at the 
blasting site, his prior opinion as to a safe distance v/as based on "past 
experience" (Tr. 269-270). 

Mr. Bush stated that had he been In Inspector Marrara's position, 
and faced with the same conditions, he too would have issued an imminent 
danger order, and that hia concern would have been over the safety of 
the men at the site in the event the rest of the holes were set off. Eve 


would be a nazara.' 


THE WITNESS: To me I Chink it would scill be a 
hazard . 

JUDGE KOUTRAS: Well* wouldn’t the operator be in 
compliance? 

THE WITNESS: Yes* sir* I know he would. 

JUDGE KOUTRj\S: But, why then* with that thinking 
then the operator could never get rid of water by using a 
charge? Even using a thirty-six inch fuse. 

THE WITNESS: Most of your explosive manufacturers 
consider this as a bad practice, to get water out of a 
hole . 


JUDGE KOUTllAS: Then wliy doesn’t MSHA promulgate a 
standard that says, thou shalt not get water out of a hole 
using any explosive device, period? 

THE WITNESS: We have on different Instances submitted 
our memos and recommendations which MSiU\ has asked for, from 
all different districts, I think several different areas that 
it was brought about. In reference to Kentucky and Tennessee, 
these past couple months. It's hard to get something substantial 
to cover all phases of explosives. 

Petitioner's arguments 

At Che close of the hearing, petitioner'.s counsel summed up his 
case by asserting that Inspector Marrara found a set of circumstances 
in connection with the bla.sting of water out of holes that violated 
certain specific standards under section 77.130‘J. A violation occurred 
when the respondent used fuses of improper length during the blasting, 
namely, L2 inch fuses rather chan the required 36 inch fuses. In 
addition, failure by the respondent to give any warnings prior to the 
shots being detonated also constituted a violation, as well as the fail 
to post a sign at Che blasting site (Tr. 281-282). 

R espondent ’ s arguments 

With regard to Che lack of any warnings, respondent argued that it 
is clear that warnings were given to everyone in close proximity to 
the explosive charge, since it is obvious chat Mr. Jordan's crew was 



fuses, and that Mr. Jordan was using 12-lnch fuses. However, given all 
of the prevailing circumstances, counsel views this violation as a 
’’technical" violation committed by Mr. Jordan, who by experience and 
judgment believed that the use of 12-inch fuses to blow water out of 
a hole was safe. He also pointed out that the men were at a safe distai 
from the two holes which detonated, and that MSHA's witness Bush agreed 
that this was the case (Tr. 284). 

Respondent's counsel argued further that the only thing that makes 
this situation concerning the blasting of holes an "imminent danger" ii 
the eyes of the inspector, is MSHA's "theory and speculation" as to the 
probabilities of the other charged holes being detonated by one charge. 
However, counsel points out that the practice utilized by Mr. Jordan 
to dispel water from a hole was designed to result in a complete, free, 
and unobstructed "strnighe-up" shot from a hole 108 feet deep. There 
is no credible evidence as to the rock formations, strata, or whether 
the pit area would have affected by any premature charge going off (Tr. 

With respect to Mr. Marrara*s claims chat he had previously advisei 
the respondent about the requirement for using 36-inch fuses, counsel 
points out that Mr. Jordan tcsctflcd that this conversation took place 
after the instant citation issued. Given all of the circumstances of 
this case, counsel maintained that the proposed civil penalty is excess, 
and exorbitant, and that a fine of $25 or $50 would be more appropriate 
(Tr. 287). 


Findings and Conclusions 


Fact of Violation 


As stated earlier in this decision, Citation No. 855434 is an 
"imminent danger" order issued by the inspector pursuant to section 
107(a) of the Act. The inspector subsequently modified the citation to 
show that it was also a citation Issued pursuant to section 104(a). 

The validity of the order itself, that is, whether the inspector was 
correct in his judgment that the conditions he cited in fact constitute 
an Imminent danger is not In issue in this case. Any hazard or danger 
connected with a violation of any mandatory safety standard will be 
dealt with in connection with my gravity findings. 

Inspector Marrara conceded that the use of explosives to dispel 
water from drilled holes is not per sc a violation of any mandatory 
safety standard. His concern was that the respondent did this as a 
"regular practice" and the inspector believed that a better way of dryi 
out the holes was through the use of pumps. However, on the facts 


the petitioner sought a civil penalty ror eacii 

Eorth in attached Exhibit A“. Exhibit "A" is a copy of MSHA Form 1000-17' 
which is Che proposed assessment served on the respondent. Ihat form 
reflects chat MSHA's Office of Assessments waived the normal assessment 
procedures found in Part 100, Title 30, Code of Federal RcguJ.a t ions , 
and ^'specially assessed" a civil penalty in the amount of $1200 for 
the citation in question. That "special assessment^ was made on an 
alleged violation of mandatory safety standard section 77.1300, and the 
"narrative findings" of the assessment officer reflects that the civil 
penalty assessment levied by him was made on the basis of his special 
findings" connected with an alleged violation of section 77.1300. In 
short, MSllA ' s Office of Assessments treated the conditions or practices 
described on the face of the citation as one violation of section 77.1300 
However, during the hearing. Inspector Marrara testified that tils intent: 
was to charge the respondent with separate violations of sections 77.1301 
through 77.1304, in addition to section 77-1300, a general standard which 
incorporates section 77.1301 through 77.1304 by reference. Under these 
circumstances, it is first necessary to determine precisely what the 
respondent has been charged with in this case. 

The "conditions or practices" described by Inspector Marrara on die 
face of the citation which he issued contains a narrative of certain 
conditions and practices which he observed. The "part and section" of 
the law cited by Mr. Marrara on the face of the citation form is 
section 77.1300, and that is the section cited by the petitioner in Its 
proposal for assessment of civil penalty. MSHA’s initial assessment was 
made on the basis of an alleged violation of that section by the responde 
However, in the narrative description of the "conditions or practice.s" 
described by the inspector on the citation form, Mr. Marrara inserted 
references to mandatory standard sections 77.]303(h) and 77.1303(u)* 
and these are shown as follows: 

Blasting of pit holes were being conducted without 
ample warning given before blasts were fired and with- 
out persons cleared and removed or protected from 
concussion or flyrock in the blasting area (77.1303(h)). 

Safety fuses 12 inches long (approximately 1^5 second 
burntime) was being used in violation of 77.1303(u). 

In addition, the citation states that "the blasting area where 
charged holes were awaiting firing, were not guarded or barricaded eind 
posted against unauthorized entry." Although Mr. Marrara did not include 
a reference to any specific safety standard, he testified that his 
intent was to charge the respondent with a violation of section 77.1303(g 
and the omission of a reference to this section was a "mistake" on his 
part . 


destroyed, or otherwise used, employed or disposed of by 
any person at a coal mine except in accordance with the 
provisions of 77.1301 through 77.1304, inclusive. 

Sections 77.1301 through 77.1304 of the standards dealing with 
blasting and explosives contain approximately four pages of detailed 
mandatory safety requirements dealing with explosives, magazines, vehicles 
used to transport explosives, explosives handling and use, and special 
provisions dealing with blasting agents. Under these circumstances, I 
believe that it Is incumbent on the petitioner to specifically detail 
in its proposal for assessment of civil penalty the precise sections 
of the standards for which it seeks civil penalty assessments. In this 
case, the petitioner attached an exhibit which is an initial civil penalty 
assessment dealing with section 77.1300, for which an assessment of 
$1200 was levied. In short, it would appear from the pleadings that 
the petitioner had one violation In mind, while the inspector who issued 
the citation liad two or three in mind when he issued the citation. 

Under these circumstances, it is necessary to determine whether the 
record )iere supports a conclusion that the respondent was put on notice 
as to what it was being charged with and whether it has had a fair opportur 
Co meet those charges. 

Although the pleadings and citation Issued in this case are not 
models of clarity, I believe chat the record establishes that the responder 
knew what it was being charged with and has had a full and fair opportunltj 
to defend itself. the proposal for assessment of civil penalty lists 

only section 77.1300 on "Exhibit A", the citation issued by the Inspector 
was included ns part of the pleadings, and the conditions or practices 
detailed in the citation was discussed by the assessment officer as part 
of his "Narrative Findings." In addition, respondent's answer to the 
proposal for assessment of civil penalty suggests that It was aware of 
the charges since respondent specifically entered a denial as to each 
of the essential allegations made by the inspector in the citation. 

Further, the Inspector testified that he discussed each of the mandatory 
safety sections with Mr, Jordan and mine operator Tichnell (Tr. 93), 
the record hero reflects that respondent has had a full opportunity 
to cross-examine the inspector and to present testimony and evidence in 
support of its defense, and the respondent has not claimed prejudice 
or surprise. 

The fact that MSllA opted to treat the conditions and practices 
cited by the inspector as one violation rather than three for purposes of 
an assessment of civil penalty has not prejudiced the respondent. By 
the same token, since I am not bound by MSUA's penalty assessment 
procedures, I conclude that for purposes of my findings and decision in 
this case I may treat I may make findings concerning each of the standards 
cited by the inspector and render my decision accordingly. My findings 
and conclusions in this regard follow below. 


evidence adduced in. this case, and that portion of the citation charging 
a violation of section 77.1303(u) is AFFIRMFD. 

30 CFR 77.I3Q3(fi) 


The citation asserts that "the blasting area where charged holes 
were awaiting firing, were not guarded or barricaded and posted against 
unauthorized entry". Section 77.1303(g) requires that " Areas in which 
charged holes are awaiting firing shall be guarded, or barricaded and 
posted, or flagged against unauthorized entry," 

The term "blasting area" is defined by section 77.2(f) as "the 
area near blasting operations in which concussion or flying material 
can reoisotiably be expected to cause Injury". The cited standard does 
not use the term "blasting area"; it simply refers to a reas in which 
ciiarged holes are awaiting firing. Shot foreman Jordan testified that 
while some of the drilled holes which constituted the "siiot" were charge 
the holes were stemmed and covered and that the cap wires were shunted. 
He believed that the immediate area where the drilled and charged holes 
were located constituted Che "shot area", but that the posting of a sign 
at chat locution would be of no value since someone would be "on the she 
area" before seeing any such sign. 

Re.spondenc has established chat it had a sign posted on one of its 
tnliiG roads Indicating chat blasting operations were taking pince at the 
mine, l^lle it is true that the inspector may have used another road 
to gain access to the mine, it is also true chat he did not check into 
the mine office before proceeding to the pit area. Superintendent 
Galloway tostified that had he done so he would have been alerted to 
his presence near any areas where blasting was to be done and he could 
have radioed the blasting crew to be alert Co the fact that the Inspectc 
was near their operation. Since it was common practice to shoot water 
out of a drilled hole with a small charge, Mr. Galloway did not believe 
that the inspector was in any precarious position. 

On the facts of this case it seems clear to me that Che two "shots' 
which were fired caught the inspector off guard and surprised him. He 
probably would not have been so surprised had he checked into the mine 
office before proceeding to the pit area. Mr. Jordan testified that 
he first observed the inspector while he was in the process of loading 
and stemming the shot holes. Since two of the holes contained water, 

Mr. Jordan, following his usual practice, dropped a one-pound charge dov 
tfiG holes to dispel the water, and he obviously did not believe the 
inspector was in any jeopcirdy. The "shots" actually heard by the inspec 
were those fired off by ^fr. Jordan to dispel water from the holes in 
question and were not the normal "shots" used to blast overburden. 


10 L requiued since the evidence here establishes tnat„ i’ .. 
10 expect any injuries from concussion or flying mator: .; 
)ound charge. The evidence establishes that the onlv - - - 
:roin the holes in question was water and some dirt 
/ertically from the holes and fell in close proximity :■ ■: 
lowever , since the standard in question requires gu.ir’.. 
:)r posting in areas where charged holes are awaiti ny^ ii; i 
presented is whether they were required in this case. 


The facts of this case reflect that no signs, b 
were in fact errected at the Immediate area where th- 
were located. The intent of the standard in requirl 
not only to alert persons who may wander into the ar 
be CirecU but also to allow anyone in close proximit 
seek refuge or protection against any flying debris, 
had established that a sign was posted along one or 
into the mine, no signs or barricades or guards vert; 
urea where the charged holes were tir ng. 

and find that a violation of section 1303(g) oc.u 
of the citation charging a violation of this mandat ,, 
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MSHA's computer print-out of prior paid civil penalty assessments 
reflects a total of 8 paid citations issued at the mine in question for 
the period June 9, 1979 through June 8, 1981. Considering the size and 
scope of respondent's mining operation, I consider this to be a good 
safety record not warranting an additional increase in any penalty 
assessments levied by me for the citations which I have affirmed. 

Negligence 

I conclude and find that the respondent should have been aware of 
the requirements of the cited safety standards, and that its failure to 
exercise reasonable care to prevent the violations in question constitu 
ordinary negligence as to both citations which I have affirmed. 

Good Faith C ompliance 

Since the violations resulted in a withdrawal order, good faith 
abatement is really not an issue. Abatement was apparently achieved by 
the inspector instructing the respondent on the proper bla.sLing procedu 
In any event, the inspector indicated chat abatement was "normal", and 
I accept that fact . 

Gravity 

I conclude chat on the facts of this case the failure to post a 
sign or otherwise guard the area where the charges were awaiting’ firing 
was a nonserious violation. Here, the shot foreman had the immediate 
control of his men, had pulled them back to a safe distance, and did 
all chat was reasonable to assure Chat no one known to be in the area 
was in jeopardy as a result of the blasting of the two water holes in 
question. 

With regard to the citation for the failure to use 36-inch fuses, 

I conclude and find that this was a serious violation in that it presen 
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fa/a/81 


77.1303(g) 

77.1303(u) 


$ 25 
_275 
$ 300 ' 


ORDER 


Respondent IS ORDERED to pay the civil penalties assessed in this 
nJcitter, in the amount shown above, within thirty (30) days of the date 
of this decision, and upon receipt of payment bv the petitioner 
proceedings are DISMISSED. 



Administrative Law .Judge 

His t ribution : 

Joseph T. Crawford, Esq., U.S. Department of Labor, Office of the 
Solicitor, 3535 Market St., Philadelphia, PA 19104 (Certified M.iil) 

Nei3. A. Reed, Esq,, 203 Garden Towers, 202 Tunnelton Street, Kingwoud, 
WV 26537 (Certified Mail) 
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DECISION 


These cases were brought by Che Secretary of Labor under section 110 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801, 
for civil penalties for alleged violations of safety standards. 

The cases were consolidated and heard in Pittsburgh, Pennsylvania. 

Having considered the evidence and contentions of tlie parties, I find 
Chat the preponderance of the reliable, probative, and substantial evidence 
establishes the following: 


FINDINGS OF FACT 


1, At all pertinent times. Respondent operated Shoemaker mine, which 
produced coal for sale or use in or substantially affecting interstate 
commerce . 


The Pelt Fire Alarm System 


2. On February 25, 1980, Federal Inspector Edwin Petty, accompanied by 
Respondent's Maintenance Foreman, Gary Harvey, noticed that the monitoring 
light on the belt fire alarm system in the tailpiece 3 Left, 4 Nortii, was 
not on, and tried to test the system by pushing the test button. This did 
not produce a warning signal, audible or visual. 

3. The fire sensor system runs on AC power. When the AC power is turn^ 
off, the Ni-cd batteries in the control panel provide the power to monitor t' 
system for another 4 hours. After 4 hours, the system goes into a “conserva 
mode," which conserves the batteries and makes the system Inoperative until 
AC power is turned on. 

Wlien the test was unsuccessful, Mr. Harvey told Inspector Petty that th 
likely cause was either that the AC power was not on or that the dry cell 
battery in the alarm was dead. 
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alleged violation and learned that there 
system once the power was turned on. The 
Chat Petty and Harvey had failed to turn 


ww ouc 

was in fact nothing wrong wicl 
reason for the negative test 
on the AC power. 


6 Three Left, 4 North Section was idle from the day shift 
until the afternoon of February 27. 


of Februar 


Recorded Tests of Methane Monitors 

7. On February 25, 1980, Federal Inspector John Phillips issued Citat 
813295 and 813296 because 2 methane monitors were not recorded as having be 
calibrated within 31 days, as required by an MSHA policy memorandum to fede 
inspectors. These charged violations of 30 CFR § 75.313-1, which provides: 

The operator of any mine in which methane monitors 
are installed on any equipment shall establish and adopt a 
definite maintenance program designed to keep such monitors 
operative and a written description shall be available for 
Inspection, At least once each month the methane monitors 
alunll be checked for operating accuracy with a known methane- 
air mixture and shall be calibrated as necessary. A record 
of calibration tests shall be kept in a book approved by 
the Secretary. 


Section § 75. 1103^1 provides: 

A fire sensor system shall be installed on each underground belt conveyor. 
Sensors so Installed shall be of a type which will (a) give warning automat 
when a fire occurs on or near such belt; (b) provide both audible and visua 
signals that permit rapid location of the fire. 


1611 


DISCUSSION WITH FURTHKK j-iiNUiiNoa 


T he Belt Fire Alarm System 

To establish a violation of 30 CFR § 75.1103-1, the Secretary must 
prove that the fire alarm system did not operate when properly tested. ihe 
Secretary concedes in his brief that if the AC power at the belt head had 
been off for more than A hours, the fire alarm equipment could not be 
properly tested without turning on the AC povier. The evidence shows that 
the AC power had been off for far more than 4 hours, and that neither Felt; 
nor Harvey turned the AC power on to test the fire alarm system. 

There is a conflict of testimony as to the reason for the inadequate 
test: The inspector recalled that he asked Harvey to turn on the AC power 
and Harvey left to do so, but Harvey recalled that he stayed with the 
Inspector and was not requested to turn on the power, I find that the 
evidence does not preponderate to resolve this conflict in favor of the 
inspector's recollection. The government tliercforc did not meet Its 
burden of proving a proper test of the fire alarm system. 

The evidence indicates chat neither Inspector Fetcy nor Mr. Harvey 
really understood the way the fire alarm system worked at the time the 
citation was written. Inspector Petty had never seen this particular kind 
of sy.stem until February 25, 1980. Mr. Harvey was not very familiar with 
the system either, and in his testimony relied on discussion.s with the 
Electrical Foreman and on the manufacturer's instruction manual for knowled 
of the system. 

Since Inspector Fctty did not fully understand how the system worked, 
he wrote a citation on a piece of equipment that was In fact operable. 

Mr. Harvey did not protest the citation or show Inspector Fetty that the 
system was in fact in working condition, because he was not familiar enough 
with the system Co recognize why it had not responded to the test. 

Citations Involving Recorded Tests of Methane Monitors 

These citations charge a violation of 30 CFR § 75.313-1 relating to th 
maintenance of methane monitors. The applicable part of the regulation 
reads: "(A)t least once each month Che methane monitors shall be checked 
for operating accuracy with a known methane-air mixture and .shall be 
calibrated as necessary. A record of calibrated tests shall be kept in a 
book approved by Che Secretary." 
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Hi d.iys raduM- Lhan n calendar month or week. 

, III (i-iv (| /i. 1 1 lor. that once each week means at Intervals 

I il.iv. . 111(1 !i spi'cl rius not more than 7 days. 

' '•HM-lti.h- III. II I h.' pln-asc "oiu-f a month" in 30 CFR § 75.313-1 reasonably 
ii:. nil,,- i-.irli c, i 1 1 ii .|. [ r (riinwh. MSHA’.h policy memorandum Is not binding 

'*"■ -umI :.t H'I ( lies the inc.inlnij of the regulation beyond its plain 

II i n* I . 

3i‘'‘ I'MiMii iinlillnp. Ill the Ninth Circuit, In Fhelps Dodge Corporation v. 

'■'■<1 .'line .'I.ilci',' .iiul K»*vJi‘W Comnifnston, et al., 

•''1 (I'Miy.) applies here. Tliero the court decided that 

ffpil.ti Inti w.ci iiorti I (' ici'.ili 1 c aa Interpreted l)y MSHA because: 

Tin- I cj'iilat lim huule«|n.jLe I y expresses an intention 
111 iiMili I lie .ic I I V i I I c!i ti» whlc.li MSIIRC applied it. 

Tltiw (‘ I « j t (* , wr join In f ht* oh.s£*rvatlon.‘ "If a violation 
n| ,t t Ion milvti'ct.s private parties to criminal or 

< ivll s.iui'i loll!!, a regulation cannot he construed to 
iinMU wh.ii -in ap.i’ury liUciuled hnt did not adequately 

" (dial Iona omlltod). Diamond Roofing Co . , 
liic. V. Ocfnpal Init.i I .‘wih-tv am i Health Hevlew 
CnuiiiiijiNi.m, 'iRM F. Xd (5th Cir. 1976). 

Till* lacl.'i allow ilial I lie methane monitors were tested on January 5, 1980, 
(lie dial (oiiii wi*re Iraiued February 25, 1980. Respondent still had 4 days 
'(ijiifilv wllli t lie .'i I aiitla I'il . In fact, before the end of February, the tests 
' luailo .Iiul I'ciuinluil In Respondent's books. There was no violation. 

Ai-ciini Inp, I V, I he ref.ii ! ation cannot serve as the basis for issuance of the 
II ion or lor llie levy of the fine. 

C ONCLUSIONS OF LAW 

1. The Coiniiiiiuiloii ha.s Jurisdiction over the parties and subject matter 
Ills proceed ing , 
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IfflEREFORE IT IS ORDERED Chat this proceeding is DISMISSED. 


WILLIAM FAUVER, JUDGE 


ribution Certified Mail: 

d Street, Eaq., US Department of Labor, Office of the Solicitor, 
Market Street, Room 14480 Gatei^ray Bldg., Philadelphia, PA 19104 

se Q. Symons, Esq., US Steel Corporation, 600 Grant St., Room 1580, 
sburgh, PA 15230 
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SECRETARY OF LABOR, MINE SAFETY AND 
HEALTH administration (MSHA), 


Pet itioner 


V. 


AMAX LEAD COMPANY OF MISSOURI, 

Respondent . 


CIVIL PENALTY PROCEEDING 
docket no. CENT ai-63-M 
MINE: Buick 


FINAL ORDER 


Ttie parties have filed a proposed settlement agreement, 
citations and their proposed disposition are as follows: 


The conCoste 


Citation No. 
54A404 
5A4A05 


30 C.F.R. § 
Standards 
57.5-5 
57.5-5 


Original 

Assessment 

$40 

40 


Proposed 
Dispos i t ion 
$32 
32 


The documentation filed herein presents facts required to be examined 
in assessing a civil penalty, 30 U.S.C. 820(i). I have analyzed this 
criteria and pursuant to 29 C.F.R. § 2700.30 I approve the proposed 
settlement and enter the following: 


ORDER 


1. citation 544404 and the proposed penalty of $32 are affirmed. 

2. Citation 544405 and the proposed penalty of $32 are affirmed. 

3. The hearing scheduled for November 9, 1982 is cancelled. 








m J, Morns, 
inistrat i v^/Law Judge 


Distribution: 

James R. Cato, Esq. 

Office of the Solicitor 
United States Department of Labor 
911 Walnut Street, Room 2106 
Kansas City, Missouri 64106 




